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In the Court of Appeals of the District of Columbia. 


No. 2471. 

John M. Rankin, Appellant, 
vs. 

Jeremiah Collins. 


a Supreme Court of the District of Columbia. 

At Law. No. 52891. 

John M. Rankin, Plaintiff, 
vs. 

Jeremiah Collins, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Declaration. 

Filed September 9. 1910. 

In the Supreme Court of the District of Columbia. 

At Law. No. 52891. 

John M. Rankin, Plaintiff, 
vs. 

Jeremiah Collins, Defendant. 

The plaintiff sues the defendant: 

I. 

For that heretofore, on, to wit, the 13th day of April, 1910, the 
Santa Fe Pacific Railway Company, a corporation, was the owner 
of the right to receive from the United States the title to a large 
amount, to wit, thirty thousand acres, of public land of the United 

1—2471a 
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States, which right was represented by certain papers commonly 
known as unrestricted forest lieu land scrip, and that on, to wit. 
said date, said corporation, in writing, agreed to sell to the plaintiff 
twenty-six thousand acres of said scrip for the sum of ten dollars 
j>er acre—delivery of the scrip representing one-half of said area 
to be made on said day and delivery of the remainder to he made 
on the 9th day of October, 1910, and each full section of one hun¬ 
dred and sixty acres of such rights to be surrendered in the follow¬ 
ing denominations: 

One 160 acre deed, . 

Three 80 acre deeds, 

Six 40 acre deeds. 

And for that on, to wit, said 16th day of April, 1910, the plaintiff 
agreed to sell and sold to the defendant all his right, title and in- 
terest in, to and under said contract with said corporation, in con¬ 
sideration whereof the defendant at the same time agreed to pay 
to the plaintiff on the said loth day of April, 1910, a large 

2 sum of money, to wit, twenty-six thousand dollars, and upon 
the same consideration at the same time, the defendant 

agreed to pay to the plaintiff on the 16th day of October, 1910, the 
further large sum of. to wit, twenty-six thousand dollars; yet the 
defendant, though often requested so to do. has not paid to the 
plaintiff said sums of money or any part thereof, to the damage 
of the plaintiff in the sum of sixty thousand dollars, wherefore he 
brings his suit. 

And the plaintiff claims fifty-two thousand dollars with interest 
on twenty-six thousand dollars from the 18th day of April, 1910. 
and with interest on the further .-urn of twenty-six thousand dollars 
from the 13th day of October. 1910. besides costs of suit. 

II. 

For that heretofore, on. to wit, the 18th day of April, 1910. the 
plaintiff was the owner of a certain contract with the Santa Fe 
Pacific Railway Company, a corporation, by which said corpora¬ 
tion, upon good consideration, was hound to sell and deliver to the 
plaintiff for the sum of two hundred and sixty thousand dollars, 
certain unrestricted forest lieu land scrip representing twenty-six 
thousand acres, and for that on. to wit, said date, the plaintiff as¬ 
signed and sold to the defendant said contract for the sum of fifty- 
two thousand dollars, payable one-half on the said 18th day of 
April. 1910. and the remaining one-half on the 18th day of Octo¬ 
ber, 1910, and in consideration of said assignment and sale the 
plaintiff then agreed to make said respective payments to the plain¬ 
tiff on said respective dates, hut the defendant, though often re¬ 
quested so to do, has not made said payments or any part 

3 thereof, to the damage of the plaintiff in the sum of sixty 
thousand dollars, wherefore he brings his suit. 

And the plaintiff claims fifty-two thousand dollars with interest 
on twenty-six thousand dollars from the 13th day of April. 1910, 
and with interest on the further sum of twenty-six thousand dol¬ 
lars from the 13th day of October, 1910, besides costs of suit. 
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III. 

For money payable by tlie defendant to the plaintiff; for goods 
sold and delivered by the plaintiff to the defendant; and for work 
done and materials provided by the plaintiff for the defendant 
at bis request; and for money lent by the plaintiff to the defendant.; 
and for money paid for the defendant at bis request; and for 
money received by the defendant for the use of the plaintiff; 
and for money found to be due from the defendant to the 
plaintiff on accounts stated between them. And the plaintiff 
claims fifty-two thousand dollars with interest on twenty-six 
thousand dollars from the 13th day of April, 1910. and with 
interest on the further sum of twenty-six thousand dollars from 
the 13th day of October. 1910. besides costs of suit. 

A. S. WORTHINGTON, 

Attonie;i for Plaintiff. 


Pleas. 

Filed September 30. 1910. 

******* 

1. Now comes the defendant, bv bis attorneys, and for 

4 plea to the plaintiff s declaration and to each and every count 
thereof, says that be is not indebted in manner and form 

as in said declaration alleged. 

2. And for a further plea to said declaration, and to each and 
every count thereof, defendant says that he never promised in man¬ 
ner and form as in said declaration alleged. 

3. And for a further plea to said declaration, and to each count 
thereof, the defendant says that the contract sued upon in this 
cause was procured from defendant by false and fraudulent repre¬ 
sentations made to said defendant by the plaintiff, and that there¬ 
fore said contract should not be enforced by this court, nor should 
this defendant be held liable in any manner for his failure to 
carry out the same. That said plaintiff, before the making of said 
alleged contract or agreement, for the purpose of inducing this 
defendant to enter into the same, did falsely and fraudulently and 
deceitfully represent to the defendant, and did by such false, 
fraudulent and deceitful representations induce this defendant to 
believe that the cost price of the forest lieu land scrip mentioned in 
the declaration was $12 per acre, that is to say, that said plaintiff 
had contracted to pay. and would pay, to the Santa Fe Pacific Rail¬ 
way Company, for said land scrip at the rate of $12 per acre. That 
the defendant, relying upon and believing the said representations 
to be true, entered into an agreement with the plaintiff to purchase 
said land scrip. And the defendant says that the said representa¬ 
tions made by the plaintiff as to the cost of said land scrip, which 
defendant afterwards discovered to be false and fraudulent, were one 

of the inducements leading the defendant to enter into said 

5 agreement with the plaintiff, in the absence of which he 
would not have entered into said agreement. That the repre- 
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sentations as to the cost of the said land scrip made by the plain¬ 
tiff. as aforesaid, were false and untrue and that the true cost price 
of said scrip contracted to he paid by the plaintiff, as aforesaid, was 
not $12 per acre, but $10 ]>er acre, as said plaintiff at the time of 
making said representations to the defendant well knew. I hat 
when, and as soon as, the defendant became aware of the fraud and 
deceit practiced against him by the plaintiff, as aforesaid, he with¬ 
drew from and rescinded his contract to purchase said land scrip 
from the plaintiff, as it was defendant's right so to do, and then 
and there gave to the plaintiff notice of his withdrawal from and 
rescinding of said contract, as aforesaid. W herefore the defendant 


says that the plaintiff is not entitled to recover against him in this 


action. 


4. And for a further plea to the plaintiff’s declaration, and to 
each and every count thereof, this defendant says that the plain¬ 
tiff. sometime during the months of March and April, 1910, en¬ 
deavored to negotiate a sale of the land scrip in question, which was 
then owned by the Santa Fe Pacific Kailway Company, and being 
the same property afterward" covered by plaintiff’s contract with 
said Kailway Company, to the defendant, and in carrying on the 
negotiations for such sale, said plaintiff was acting as broker or 
agent of defendant: that lit- was 11 it* representative of defendant in 
obtaining said lands and "iistained toward him a relation of trust 


and confidence. That it was understood and agreed between the 


parties that said plaintiff was to turn over to defendant the 
f> land scrip in question at the same price called for in said 
plaintiff’s contract with said Kailway Company, and that 
plaintiff* demanded for his services in the matter, and defendant 
agreed to pay for his said services in obtaining said land scrip from 
said Kailway Company, upon terms satisfactory to the defendant, 
and transferring or assigning said land scrip to defendant a large 
commission, to wit. the sun of twenty-five cents per acre for each and 
every acre of said land, the "aid commission to be payable when and 
as said lands should be sold hv defendant. That it was the under¬ 


standing of the parties and the intention of this defendant to sell 
said lands, in large or >mall quantities as soon as purchasers for 
the same could be obtained. That said plaintiff, at and before the 
making of said alleged agreement. sued upon in this case, and when 
he first brought said lands to tin* attention of the defendant, repre¬ 
sented to the defendant that the purchase price of said land scrip 
provided for in his (plaintiff’s) contract with said Railway Com¬ 
pany was the sum of $12 per acre, and that he (plaintiff) would 
transfer, assign or otherwise legally set over to defendant said land 
scrip at the price that he (plaintiff) was to pay to said Railway 
Company for the same, it being provided and agreed, as aforesaid, 
that said plaintiff should be paid by the defendant, as full com¬ 
pensation for "O doing, a commission of. to wit. the sum of twentv- 
five cent" per acre for each and every aere of said land, payable 
when and as the said lands should be afterwards sold by the de¬ 
fendant. Rut defendant says that plaintiff’s statements and repre¬ 
sentations as to the purchase price of said land scrip, made to him 
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{is aforesaid, were false, fraudulent and deceitful, as the said plain¬ 
tiff at the time of making the same well knew; that the pur- 
7 chase price to t>e paid for said land scrip by said plaintiff 
under his contract with said Santa Fe Pacific Railway Com- 
pany was not $12 per acre, as represented by said plaintiff, but $10 
per acre. That said false, fraudulent and deceitful statements and 
representations as to the purchase price of said land scrip were made 
by the plaintiff with the intent to deceive the defendant and to in¬ 
duce him to enter into the said contract to purchase said land scrip, 
and that defendant was in fact thereby deceived and induced to 
enter into said contract with the plaintiff. That notwithstanding 
plaintiff’s relation of agent or broker of the defendant, as aforesaid, 
said plaintiff fraudulently and deceitfully concealed from the de¬ 
fendant the true amount of tlie purchase price for said property 
under his (plaintiff’s) aforesaid contract with the Railway Com¬ 
pany, and falsely and fraudulently and deceitfully represented to 
the defendant that said purchase price was $12 per acre, whereas 
the true purchase price was only $10 per acre, for the purpose of 
gaining in his transactions with tlie defendant a large secret profit, 
to wit, the sum of $2 per acre on said land, in'addition to the com¬ 
mission agreed upon between them, to wit. the sum of twenty-five 
cents per acre, as aforesaid That it was understood and agreed 
between the plaintiff and the defendant that the defendant should 
furnish and provide tlie necessary funds to purchase said land scrip 
from said Railway Company, under the terms of plaintiff’s aforesaid 
contract with the said Company, as the same were represented to 
l>e by the plaintiff and understood to he by the defendant, and it 
was not until the tii ne had arrived for making the first payment 
to said Railway Company for said land scrip that plaintiff 
K learned for the first time of the true purchase price for said 
land scrip provided for in said contract, and of the fact that 
plaintiff’s representations made to him in that regard were false 
and fraudulent. That as soon as the true state of facts became 
known to him, defendant withdrew from and rescinded said con¬ 
tract. as he had a right to do. and so notified the plaintiff. Where¬ 
fore defendant says that the plaintiff is not entitled to recover from 
him in this action. 

DOUGLAS & BAKER. 

Attorneys for Defendant. 


Joinder of Issue. 

Filed October 10, 1910. 

******* 

The Plaintiff joins issue upon each and every plea of the De¬ 
fendant to the declaration in the above entitled cause. 

A. S. WORTHINGTON, 

Attorney for Plaintiff. 
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Supreme Court of the District of Columbia. 

Monday, April 1 st, 1912. 

• 1 

Session resumed pursuant to adjournment. lion. Ashley M. Gould, 
Justice presiding. 

***** * * 

Come again the parties hereto aforesaid in manner aforesaid and 
the same jury that was respited Thursday last, who being 
9 given the case in charge, upon their oath say they find herein 
in favor of the defendant. 

Whereupon the plaintiff by his attorney waiving the time under 
the Rule, to file a motion for a new trial, judgment on verdict is 
ordered. Wherefore, it D considered that, the plaintiff* herein take 
nothing by this action, that the defendant go hence without day, be 
for nothing held and recover of plaintiff his costs of defense to be 
taxed by the clerk, and have execution tlvereof. 

From the foregoing judgment the plaintiff by his attorney, in 
open court, notes an appeal to the Court of Appeals: whereupon, the 
penalty of a bond for costs is hereby fixed in the sum of One Hun¬ 
dred Dollars. 


Me morn n da. 

April 11/12.—Appeal bond filed. 

May 10/12.—Rill of Exceptions submitted and time to file record 
extended to Julv 1, 1912. 

June 25/12.—Time to file record further extended to Sept. 15 12. 


Supreme Court of the District of Columbia. 

Tuesday, .. fah/ "2nd. 1912. 

Session resumed pursued to adjournment, Hon. Ashley M. Gould. 
Justice presiding. 

******* 

The Court having this day signed the Bill of Exception® 
10 taken at the trial of this cause, and heretofore submitted, now- 
orders the same of record nunc pro tunc. 


Bill of Exceptions. 

Filed July 2. 1912. 

******* 

At the trial of the above entitled cause, to prove the issue joined 
on his part the plaintiff submitted to the jury the following evi¬ 
dence : 

The plaintiff. John M. Rankin, as a witness in his own behalf, 
testified as follows: 

My name is John M. Rankin; l reside in Washington; I am a 
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lawyer and have l>een specially engaged in practice before the In¬ 
terior Department in land matters since 1888. 1 have known the 

defendant for many years, and have had a great many business trans¬ 
actions with him. 1 know the firm of Britton A: Gray, composed of 
Alexander Britton and A. B. Browne. Thev have acted as attornevs 
in Washington for the Atchison, Topeka A Santa Fe Railway Com¬ 
pany. On the 2d of' March, 1910, I wrote and handed to Messrs. 
Britton A (irav a letter of that date. 

The letter referred to was duly proved and offered in evidence, 
and is as follows: 

John M. Rankin, 

Counsellor at Law. Washington, D. C.. Maryland Building. 

March 2, 1910. 

Messrs. Britton A (Irav, Glover Building, City. 

Gentlemen : Referring to the several interviews we have recently 
had concerning the purchase of the unrestricted forest re- 
11 serve rights of the Santa Fe Pacific Railroad Company, I beg 
to submit the following offer. 

1 will purchase at $10.00 per acre, the entire present holdings of 
the company of the character named above, less such acreage that 
may be retained exclusively for company use. 

This is upon the understanding that the entire acreage, after de¬ 
ducting what the company will retain for its own use, will be ap¬ 
proximately 20.000 acres. 

Deliverv of* one-half of the area to be made in not less than thirtv 

« i 

davs. and of the remainder in not less than sixtv days after the com- 

i » t. 

pany’s acceptance hereof, through you, or some bank in this city. 

Each full section of such rights to be surrendered in the follow¬ 
ing denominations, viz: 

One 160-acre deed. 

Three 80-acre deeds, and 
Six 40-acre deeds. 

Very sincerelv vours, JNO. M. RANKIN. 

On the 9th of March, I received from Messrs. Britton A Gray a 
reply to my letter of March 2d. 

This letter was duly proved and offered in evidence and is as 
follows: 


12 A. B. Browne. 

Alex. Britton. Cable Address “Brigray.” 

Evans Browne. 

Britton A Gray, 

\ttornevs A Counsellors at Law, Glover Building, 1419 F Street 

N. W., Washington, D. C. 

Alex. B. 

March 9, 1910. 

John M. Rankin. Esq., Maryland Building, Washington, D. C. 

Dear Sir: We are to-day in receipt of telegram from Mr. How r el 
Jones, Land Commissioner of the Santa Fe Pacific Railroad Com- 
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pany, authorizing us to accept the offer made by your letter of March 
2. 1910, for the purchase of approximately 25,000 acres of the un 
restricted forest lieu rights of that company. We accordingly notify 
you of the above, with suggestion that the time for delivery men 
tinned in vour original offer will begin from this date. 

Yours very truly, 

BRITTON A GRAY. 

Thereupon counsel for the plaintiff' offered in evidence and read 
to the jury the following stipulation, letters and telegrams: 

Stipulation. 


It is hereby .stipulated that the following papers numbered one (1 ) 
to forty-one (41) inclusive hereto attached are true copies of original 
letters or telegrams which were signed and addressed as appears on 
the face of such copies; that each of said letters and telegram 
15 was sent on the dav it bears date and was received bv the 

• i/ 

person to whom it is addressed in due course of mail or busi 
ness; and that each of said copies may be used at the trial of the 
above entitled cause in place of the original, with the same force and 
effect as if the original had been introduced: Provided, that the 
parties hereto reserve the right to make at the trial any objection 
to any of said letters or telegrams on any grounds not covered by the 
above stipulation; the purpose of this stipulation being to permit the 
use of copies of the above papers without the necessity of provin 
or producing the originals. 

A. S. WORTHINGTON, 

Attorney for Plaintiff. 
DOUGLAS, BAKER, RUFFIN & 
OBEAR, Attorney- for Defendant. 

(i.) 

Copy. 

March 14, 1910. 

lion. Jeremiah Collins. Oollins-Guerry Bldg.. City. 

My Dear Mr. Collins: 1 am enclosing herewith copy of niv 
proposition of the 2nd instant to the Santa Fe Pacific Railway Com¬ 
pany for the purchase of all of its unrestricted forest reserve rights, 
and a copy of letter from Messrs. Britton A Gray, the company’s 
attorneys, dated the 9th instant, accepting said proposition. The 
time begins to run from the 9th instant. Of course you will appre¬ 
ciate the necessity for giving me your definite answer at the 
14 earliest possible moment, so that, if you should not care to 
handle the deal. 1 may have ample opportunity to submit it 
to my Fench clients, who will sail this week and be in New York 
some time next week. 


This is all the correspondence that has passed between me and the 
company on this subject although, as you understand, T had several 
interviews on the subject with Mr. Ilowel Jones, in conjunction with 
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Messrs. Britton & Gray, prior to and on the date of my letter of the 
2nd instant. 

1 hereby confirm our verbal understanding that I will turn this 
deal over to you at $12.00 per acre, provided you will undertake to 
handle it upon the conditions mentioned in the correspondence be¬ 
tween myself and the company's attorneys. Of course I expect you 
to give me your definite answer at the earliest possible moment, for 
the reasons indicated above. 

Hoping for your own sake, as well as for my own, that you will 
be able to put this deal through, 1 am, 

Yours very sincerely, 

JOHN M. RANKIN. 


( 2 .) 

The Western Union Telegraph Company. 

A ight Letter. 

March 23, 1910. 

lion. Jeremiah Collins, Helena, Montana: 

The first half of the lot will be here this week readv for 
In delivery if you want it ahead of time. Am advised it will all 
be in the smaller denominations. Would like your definite 
replv by wire bv the twenty-fifth instant if possible. 

JOHN M. RANKIN. 

Paid 75. 

(3.) 

The Western Union Telegraph Company. 


March 28, 1910. 

Jeremiah Collins, Helena. Montana: 

W hat do von intend to do? Please answer immediately. Im- 
• «/ 

portant. 

Paid 75. JOHN M. RANKIN. 

( 4 .) 

The Western Union Telegraph Company. 


Helena, Mont., M'rh 28. 
John M. Rankin, Maryland Bldg., W., I). C.: 

Jeremiah Collins out of town back W ednesday will wire then. 

THE COLLINS LAND CO. 



The Western Union Telegraph Company. 

Night Letter. 

March 29. 1910. 

16 Hon. Jeremiah Collins, Helena, Montana: 

Telegram of yesterday not intended to be unduly pressing. T had 
been advised that first consignment will be here next Friday and 

2—2471a 
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asked direct question concerning acceptance and payment. Hence 
my direct question to you. Would appreciate full and specific tele¬ 
graphic reply soon as ]>ossil>le. 

JOHN M. RANKIN. 

Paid 75. 

( 6 .) 

Copy. 

March *29. 1910. 

Mr. Jeremiah Collins. Helena. Montana. 

My Dear Collins: You are not to consider my telegram of yes¬ 
terday as intended to he peremptory in tone, and 1 say this because 
on looking it over this morning 1 see that it might be given that con¬ 
struction. The fact is that 1 was exceedingly busy yesterday and 
dictated it at a time when other matters were pressing me and I 
simply wanted to get it out of the way, and chose the first words that 
came to me to effect the purpose 1 had in mind. 

As the 9th of April is the date for delivery of the first half of the 
Santa Fe rights, and as there are strong reasons why I would 

17 like your definite answer as far as possible in advance, I 
thought it would be all right to make my inquiry by wire, 

and I am in hopes that I will have your answer on Wednesday as 
indicated in a telegram I have just received from your office. 

Of course I realized that you have probably had to consume some 
time in getting this matter into shape, and yet my position in the 
transaction is of such a character that l know you will appreciate 
why l want as prompt an answer as possible. 

Very sincerely vours. 

(Signed) ' JOHN M. RANKIN. 

P. K.— From a talk I had with your office yesterday I conclude 
that you will probably not come back to the city to close the deal, 
but will close it by correspondence, and on that account I am par¬ 
ticularly anxious to hear from you. so as to know the procedure 
you propose, Ac.. Ac. 

J. M. R. 

(.'■) 

The Western Union Telegraph Company. 

Night Letter. 

Helena. Mont., March 31. Ap’l 2, TO. 

J. M. Rankin. Maryland. Washington, 1). C.: 

Ha\*e been out of town am finding difficulty raise so much money 
this time of year when banks’ demands are heaviest am still working 
can you modify terms to deliver half within the thirty days and 

t v « i 

balance in equal lots every thirty days for five months six 

18 per cent interest deferred payments try it. 

JEREMIAH COLLINS. 

6:48 a. 
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Telegi'am. 

April 2, 1910. 

Jeremiah Collins, Helena, Montana: 

Party declines extension asked. Intimates might agree to de¬ 
liver first half April ninth, one-fourth May twentieth and balance 
.June seventh with six per cent interest from May twentieth. Would 
this suit vou? Please answer definitelv todav. 

JOHN M. RANKIN. 


Paid $2.10. 



Telegi'am. 

190 BM OX 7:15 P. M. 32. 

Helena, Mont., April 2. 

J. M. Rankin. Maryland Building. Washington, 1). C.: 

Extension suggested would hold (help) some but would like sec¬ 
ond and third delivery May twenty and July one this would almost 
cinch the deal, try let me know Monday will advise definitely Wed¬ 
nesday. 

JEREMIAH COLLTNS. 


19 


( 10 .) 


Telegram. 

April 4. 1910. 

Jeremiah Collins, Helena, Montana: 

Jones says prefers not approach Ripley for extension until good 
faith is evidenced by paying for first half which is now here. Then 
no doubt May twentieth and July first will be granted. Fact is they 
regret this deal, because could have peddled more than half at much 
better price. 

Payment first half required here ninth instant. Must be prompt-. 
Please answer definitelv immediately. 

JOHN M. RANKIN. 


Paid $3.45. 


( 11 .) 


The Western Union Telegraph Company. 


Night Letter. 

Jeremiah Collins, Helena, Montana: 


April 5, 1910. 


Scrip that is now here is all in forties. Jones inquires whether 
want remaining half in forties. Says extra cost would be about 
twelve hundred dollars. Instruct me definitely on the point soon as 


possible. 


JOHN M. RANKIN. 


Paid $2.00. 


12 


JOHN M./RANKIN VS. JEREMIAH COLLINS. 


20 


( 12 .) 


The Western Union Telegraph Company. 


Night Letter. 


0 . 
J. M 


Helena, Montana, Apr. 0, 1910. 
Rankin. Maryland Building. Wash'll, D. C.: 


Success hanging in the balance. Cannot advise definitely until 
tomorrow afternoon has been up hill task account Volstead bill and 
general fear of hostile legislation. 

JEREMIAH COLLINS. 

8:52 p. m. 


(13.) 


Telegram. 

April 7, 1910. 

Hon. Jeremiah Collins. Helena. Montana: 

Am authoritatively and positively assured neither Volstead nor 
any other hostile legislation possible. Thirteen thousand and three 
and forty-nine hundredths acres now in American Security and 
Trust Company this city subject my order. Make payment there and 
wire me same time. 

JOHN M. RANKIN. 

Paid $2.85. 

(14.) 


The Western Union Telegraph Company. 

Night Letter. 


21 Helena, Mont.. Ap'l 7. 

John M. Rankin. Maryland Bldg.. Wash’ll. I). 0.: 

My first Waterloo on a scrip deal. Sorely disappointed in result. 
Most important party weakened last moment. See no hope in two 
days remaining. V itli more time and better terms could yet succeed, 
but feel have no warrant to urge same. If possible get concession 
in time and terms. Make first delivery one-fourth and balance easy 
as possible. Would like opportunity to win. 

JEREMIAH COLLINS. 

2:30 a. 


(15.) 

Telegram. 

April 8. 1910 

Jeremiah Collins. Helena. Montana: 

Acting your assurances obligated myself to purchase. Concession 
in price impossible. While not certain might secure delivery thir¬ 
teen thousand fifteenth instant, one-fourth May twentieth, one-fourth 
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July first. Certainly nothing better, and will not ask this unless 
advised definitely you can and will close if these terms secured. 
Prompt answer important. 

JOHN M. RANKIN. 


Paid $2.85. 


(16.) 

Telegram. 

111 -c*h hf 5 5:39 p. 

22 Helena, Mont., April 8, 1910. 
Jno. M. Rankin, Maryland Bldg., Washington, 1). C.: 

Will send definite answer tomorrow. 

J. COLLINS. 

(17.) 

Copy. 

The Collins Land Company. 

Public Lands. 

Helena, Montana, Apr . 8-10. 
Mr. John M. Rankin. Washington, D. C. 

Dear Mr. Rankin: This is simply to confirm my telegram of 
last night and to express further regret as to the failure of our deal. 
We have certainly worked hard enough to get it through and thought 
for sometime that we would be successful. This is a very consider¬ 
able sum of money to raise in a small community or even in a 
western State. I think there would have —* no trouble at all only 
for the fear that something in the way of adverse action may he 
taken by Congress or by the Department. Every one seems to have 
heard of the Volstead bill and while 1 was able to convince them 
there is nothing in this and that it has no possible show of becom¬ 
ing a law still they could not abuse their minds altogether of the 
fear that something of this nature might he passed. Even the Presi¬ 
dent’s so-called Conservation measures, including authority 

23 to withdraw public lands indiscriminately, had some effect. 
Fear was expressed that there might be such heavy with¬ 
drawals that nothing would he left worth while. A few days ago 
Senator Carter in a speech on the floor of the Senate referred to the 
agreement of the Santa Fe Company ns one of the shadiest transac¬ 
tions of recent veal's and even this was not overlooked. These items 
will show you the difficulties we had to meet. 

Another obstacle was the particular season of the year. At this 
time our bankers have the greatest demand for funds and do not 
like to go into side deals requiring a large amount of money, as it 
might interfere with the proper care of other regular customers. If 
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it had been three months later there would reallv have been no 

# V 

trouble in raising the money. 

Our Bank offered to finance the deal if letter terms could l>e se¬ 
cured such as those indicated in my telegram of last night, namely 
delivery of one-fourth at the present time and the remainder in 
monthly installments. I suppose the Company would not agree to 
such a proposition but if they do I am sure we can get away with it. 

I can hardly express my regret over the failure of this deal. I was 
most anxious to secure this block of scrip, but of course did not have 
the means to handle it without very considerable help from others. 
1 would have notified you much earlier only that I was really hope¬ 
ful of success up to about three o'clock yesterday. We had one party 
who proposed to take the whole proposition, that is to finance it and 
he had the matter under consideration for three or four davs. He 
consulted with his attorneys and I have no doubt that threw 
24 cold water on the pro|>osed investment for the reason per¬ 
haps that they really knew nothing about it. This was one 
of the prominent bankers and wealthiest men of the State, who 
could have financed the deal without feeling it. 1 fully appreciate 
the fact that you are a loser by this result and regret it very much 
on that account. But I want von to understand that I did the very 
best possible. Hoping something may come of it to you if not to us, 
1 beg to remain 

Yerv truly vours, 

(S'g’n) ‘ ' ‘ JEREMIAH COLLINS. 


(18.) 


Telegram. 

532-CH AX. 25-Paid. 

Helena, Mont., 

J. M. Rankin. Marvland Bldg.. Wash'n. D. C.: 


Apr., Of///If). 


We can handle half* and have other party working to take rest 
looks like we can come through with extension suggested. Will stay 
with it. 

JEREMIAH COLLINS. 

632 p. 

(19.) 


The Western Union Telegraph Company. 

Night Fjftter. 

April 10-10. 

Helena. Mont. 0. 

Jno. M. Rankin. 1903 Kal. Road. W., I). C. 

Go Denver tonight. Expect perfect financial arrangement by 
fifteenth other payments May twenty and July one get the 
25 extension. 

JEREMTAH COLLINS. 
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( 20 .) 

Telegram. 

April 10, 1910. 

Jeremiah Collins, Helena, Montana: 

If you will take entire deal, pay for first half immediately, pay six 
per cent interest on deferred payment, and pay me one dollar an 
acre as sales are made, 1 will make hard fight for six months’ time 
on second half. Answer today if possible. 

JOHN M. RANKIN. 

Paid $2.55. 

10 :30 a. m. 

( 21 .) 

Telegra m. 

<S4ch zo m40 paid. 

Billings, Montana, 10. 

Jno. M. Rankin, Maryland Building, Wash’ll, D. C.: 

Telegram phoned here can handle all (on) time arrangement 
suggested as profits must he divided in three cannot stand the com¬ 
mission will pay twenty five cents an acre as sold return to Helena 
to-night can probably close this basis answer Helena. 

JEREMIAH COLLINS. 

6 p. m. 


26 (22.) 

Telegram. 

April 10, 1910. 

Jeremiah Collins. Helena. Montana: 

Twenty five cents no inducement. One dollar an acre on entire 
lot as sold necessary to secure extension. Please understand I am 
acting under definite instructions and at same time trying to help 
vou land entire deal. Final answer Monday forenoon essential. 

JOHN M. RANKIN. 

Paid $2.40. 

9 p. m. 

(23.) 

Telegram. 


V. 107. CII BR 25 Paid. 

Helena, Mont., 11. 

John M. Rankin, Maryland Bldg., Washington, D. C.: 

Your proposition impossible cannot finance deal at advance cost 
we give twenty five cents out our share profits with the time con¬ 
cession can close immediately. 

JEREMIAH COLLINS. 
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(24.) 


Telegram. 

Jeremiah Collins, Helena, Montana: 


April 12, 1910. 


Your proposition accepted. Payment first half must he 
27 made tomorrow, Wednesday. Wire me when made and in¬ 
struct Trust Company about delivery. 

JOHN M. RANKIN. 


Paid $1.30. 


(25.) 

Telegram. 

Ap'l 13, 1910. 

Helena, Mont., 13. 

John M. Rankin, Maryland Bldg., Wash’ll. I). C.: 

Money in Union Bank A: Trust Co. Helena. Have scrip for¬ 
warded 11 i is hank payment immediately on receipt. Also send agree¬ 
ment as to second lot dcliverv six months. American Securitv can 

• t 

wire Union Bank about money. People interested with me want 
scrip in hank here before payment. Hope this arrangement will he 
acceptable. Certainly not unreasonable. Has been hard pull and 
am gratified with result, your account well as mine. 

JEREMIAH COLLINS. 


(26.) 

Telegram. 

April 13, 1910. 

Jeremiah Collins. Helena. Montana: 

As you know agreement required payment here last Saturday. 
Situation critical, fear loss deal if ask delivery Helena. You know 
company will correct any error or deficiency. Hence no good 
ground your request and strongly advise unconditional pay- 
28 ment here tomorrow. Assured smooth sailing after first pay¬ 
ment. Answer quick. 

JOHN M. RANKIN. 

Paid $2.65. 

(27.) 

The Western Union Telegraph Company. 


Night Letter. 

Apr. 14. 

Helena. Mont.. Ap’l 13. 

John M. Rankin. Maryland Bldg.. Wash’ll, D. C.: 

Guerry’s report not received until seven o'clock satisfactory com¬ 
pany make good any duplicated basis. Did not get all money in 
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bank until three o’clock and then immediately wired. Requirement 
scrip be sent our bank natural for people advancing money who do 
not fully- understand. Would not personally insist do not let this 
slight variation defeat deal union bank and trust company will con¬ 
firm money is available. Letter from Britton A Gray will suffice as 
to six months’ time second lot. 

JEREMIAH COLLINS. 


a. m. 


(28.) 


Telegram. 

April 14, 1910. 

Jeremiah Collins, Helena, Montana: 

Company has wired order to return scrip. If you want it 
*29 payment necessary before three o’clock today. Again assure 
you satisfactory future treatment and am speaking advisedly. 
Cut vour strings or we will lose deal. 

JOHN M. RANKIN. 

Laid $2.50. 

(29.) 

T< l< gram. 

Helena, Mont., 14. 

John L. Rankin. Maryland Bldg., Washington. 1>. C.: 

Union Bank .just wired you will honor draft scrip attached and 
remit eastern exchange without cost four parties in deal who insist 
<ui payment this way see Britton and Gray and try arrange it our 
parties right from business standpoint and are immovable don't let 
deal fail now. 

JEREMIAH COLLINS. 


(32.) 


Telegram. 

Jeremiah Collins, Helena. Montana: 

Wired Jones this morning. He answers Copeland has wired 
Union Bank If their answer satisfactorv will forward scrip. 

JOHN M. RANKIN. 

Paid $1.15. 

(33.) 

Tel ((/ram . 

April, 14. 


April 14, 1910. 


Helena. Mont. 14. 


John H. Rankin. 1903 Kalo. Rd.: 

30 Copeland Treasurer Topeka telegraphs Union Bank dis¬ 

closing price of scrip ten dollars it has queered the deal. 
Mv parties absolutely refuse to stand the commission. Can’t go fur- 

ther that basis. JEREMIAH COLLINS. 


3—2471a 
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The witness resuming: 

In carrying on the correspondence which has just i>een read. I 
conferred fully with Messrs. Britton A (Iray—on the receipt of any 
telegram from Mr. Collins 1 never answered it without conferring 
with Britton & Cray as to what the answer should he, and when I 
sent a telegram to Mr. Collins it corresponded with what they had 
authorized. My telegram to Collins of April 12th. in evidence, was 
approved by Britton A: Cray before it was sent. That telegram was 
first written hv Mr. Britton himself, and 1 have and now produce 
that original.' The words "Collins." “April 12th. 1910,” “Paid” 
and my initials "J. 1L” on this paper are in my handwriting: the 
body of the telegram is in Mr. Britton’s handwriting. 1 got that 
from him in his <>1 lice before I -cut the telegram. 

Mr. Worthinuton : That is the one that closed the contract if 
there was any contract. 

The paper thus produced hy the witness was then read in evidence 
t<» the jury, and the part of it which the witness said was in Mr. 
Brittons handwriting is as follows; 

“Your proposition accepted. Payment first half must be made 
to-morrow Wednesday. Wire me when made and instruct trust 
company about delivery.” 

Witness resuming: 

I have known for seven or eight years the Mr. flowel 
21 Jones who is referred to in this correspondence. lie lived in 
Topeka. Kansas, and is the Land Commissioner of tin* Santa 
Fe Kailway Company. 1 had had a few dealings with him before 
then. I had a conversation with Mr. Jones and Mr. Britton at 
lunch at the Shoreham Hotel on the day on which I wrote my letter 
of March 2d. in evidence. At that time Mr. Collins was in Wash¬ 
ington. 1 saw him both Indore and after my conversation with Mr. 
Britton and Mr. Jones. I communicated the substance of that con¬ 
versation to Mr. Collins immediately. The substance of that con¬ 
versation was as follows: I submitted my proposition first verbally 
to Mr. Jones and Mr. Britton, and after lunch was finished we went 
to Mr. Britton's office for the purpose of further considering the 
matter. After that my proposition was put into writing. It was 
drafted there and 1 was about to leave to go t<» my own office to have 
it written on my own letter-head Mr. Jones contemplated leaving 
the city, and he simply said to me. 

“All of your further transactions in this matter you may carry 
on with Britton A Cray. They represent the company here, and 
you can look to them for your future transactions.” 

I doubt whether 1 repeated to Collins that Jones had directed me 
to carry on future negotiations with Britton A Gray; 1 do not recall 
that 1 did. 1 knew that Mr. Collins had for years been buying 
scrip from Mr. Jones, as Land Agent of the company, and he knew 
also that Britton A Gray were the attorneys for the company. 

I know the signature of llowel Jones, having seen it fre¬ 
quently. The letter which my counsel now exhibits to me 
32 has llowel Jones's signature. 1 got this letter from Britton 
A Grav, to whom it is addressed. 
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The letter referred to by the witness was then read in evidence 
to the jury, and is as follows: 

The Atchison, Topeka and Santa Fe Railway Company Coast Lines. 
Santa Fe Pacific Railroad Company Land Department. 

Topeka, Kansas, March 8. 1910. 

Ilowel Jones. Land Commissioner. Toj)eka, Kan.: 

Messrs. Britton A’ Gray. Washington, I). C. 

Gentlemen: I wired von today as follows: 

«- • 

“You are authorized to accept John M. Rankin offer of March 
second, nineteen ten relating to purchasing Santa Fe Pacific Scrip" 
Which I now confirm. The President of the Arizona Lumber A: 
Timber Company was absent and consequently no one had authority 
to speak to the Company, and as my office was urging a response, 
it created some confusion, causing delav, otherwise you would have 
received a telegram accepting Rankin’s offer yesterday. 

We expect to have one half <>f the scrip in Washington inside of 
thirty davs from todav, and the remainder within sixty days from 
today, so you better suggest to Rankin to have his cash on hand, for 
there seems to be an unusual activity in scrip. 

Yours very truly, IIOWEL JONES. 


The scrip referred to in this correspondence was delivered to my 
bank here, the American Security and Trust Company; none of it 
ever came to me. 

88 At this point counsel for the plaintiff duly proved and 

offered in evidence the following telegram: 


Dated Topeka. Kans. 18 (April, 1907.) 

To American Security A Trust Co. 

C. E. Howe. Treasr. Waslm. D. C. 

If you do not make collection on scrip by Tuesday, April nine¬ 
teenth return to me by express at once seven packages of deeds as 
per original valuation. 

Wire me when shipped. 

E. L. COPELAND. 


Counsel for the plaintiff also produced and offered in evidence 
seven receipts of the Adams Express Company, dated April 19, 
1910, showing that the seven packages referred to in the foregoing 
telegram were sent by express to Mr. Copeland at Topeka by the 
American Security A Trust Company on April 19, 1910. 

The witness resuming: 

I know the handwriting of the defendant, Tn the letter dated 
April 18, 1910. which is now shown to me by my counsel, the final 
letters “J. C.” 1 believe to be the initials of the defendant written 
by himself. 
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The letter thus identified bv the witness was then read in evidence 
to the jury and is as follows: 

The Collins Land Company, 

Public Lands. 


Helena, Montana, April 18. 1910. 
Mr. Howell Jones, Land Commissioner. Topeka, Kansas. 

Dear Sir: We wired you as follows today, now confirming the 
same. “Quote live thousand acres scrip small surrenders. 
84 You doubtless understand that we had some negotiations 
through a Washington party for the purchase of practically 
the amount of scrip which the Company has remaining. There 
was a question of securing time on part of the money, which seems 
to have been finally decided upon, hut we never got anything very 
definite on the subject. There was also a difference as to where 
the money should be paid, our banker desiring that payment should 
be made on receipt of the scrip with draft attached. In the course 
of th<> proceedings it developed that the Washington party was 
disposed to be rather hoggish in the way of a commission. Not 
satisfied with $'2.00 an acre he had the gall to demand another 
dollar in consideration of securing six months* time on one-half 
the amount. When these facts developed we very promptly 
dropped the whole matter and refused to go further with it. 

We had the funds in the bank to pay for one-half the scrip and 

arrangements perfected to make the final payment within the time 

agreed upon, but when wc discovered what was going on we nat- 

We could have handled the deal verv 

« 

that we could not under the cireum- 
We thought it only fair and proper 


orally dropped the matter, 
nicely and an' really sorry 
stances go through with it 
to make this explanation. 

Verv trillv vours. 


P 


er 


THE COLLINS LAND CO.. 
J. C. 


2f) By Mr. Wortii i nothn : 

Q. In a letter which I read, from you to Collins, dated March 
14th. 1910. you say that you enclose a copy of your proposition of 
the 2nd instant with the Santa Fe Pacific Railroad Company- 

Mr. PoruLAs: What is that? 

Mr. Worthinoton : It is the letter he wrote to Mr. Collins on 
the 14th of March. 1910. in which he says. ‘T am enclosing here¬ 
with a copy of my proposition of the 2nd instant." I need not 
read this whole paper. It is dated March 2nd. 1910. He enclosed 
that to Mr. Collins a- a copy of his contract with the Company, 
but while, in the original offer he had tin* amount $10 per share, 
it reads in this copy sent to Mr. Collins $12 per acre." I want 
your Honor and the jury to clearly understand that when he wrote 
to the company he said “1 will purchase at $10 per acre and when 
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lie wrote the letter to Mr. Collins he said that he enclosed a copy 
of his letter to the Company, but he says “I will purchase at $12 
per acre.” Now I want to ask him about it. 

Bv Mr. Worthington : 

Q. Will you tell me whether or not, before you wrote this letter 
of March 14th, to Mr. Collins, wherein you make that contract 
rate $12 per acre, whereas it was $10 per acre in your contract with 
the Company, you had a conversation with Mi*. Collins, prior to 
that time, as to whether, in selling him at $12 an acre, you were 
making a profit? A. There was no question of profit discussed 
between Mr. Collins and myself. Mr. Collins simply said that he 
would pay $12.00 an acre for the scrip if T could deliver it to him 
at that price, and that was an end of it. That was his limit 
3(> of price. I went to the Company and got a figure that en¬ 
abled me to offer it to him at $12.00, and so advised him. 
11 is proposition to pay $12.00 an acre was before 1 had my contract 
with the Company. 

Cross-examination: 

Before March 2 T bad no definite agreement with Mr. Collins 
that be would take the scrip at $12 per acre. Before be went West 
1 had Mr. Collins’ word that be would take the scrip at $12.00 an 
acre if I would deliver it to him at that price before T entered into 
the contract with the railroad company. I knew and told him 
before he left here that I could deliver the scrip to him at $12.00 
an acre. Tie expressed some doubt about bis financial ability and 
the day following the contract and the receipt of the letter from 
Britton A Gray, if I remember correctly, 1 telephoned Mr. Collins 
and called bis attention to the doubt which he had previously ex¬ 
pressed as to his financial ability to carry the deal through. Tie 

laughed and said, “Ob. well, you needn’t bother about that.” Then 
lie went to Montana. When be left, there was not any definite 
understanding that he would absolutely take the scrip at a certain 
date, but that he would let me know whether he would take the 
scrip. I considered the agreement that was entered into between 
the defendant and me was constituted or made up by the telegrams 
of April 12th and 13th I p to the time he left here we had nego¬ 
tiations pending in which be hoped and I expected him to take it 

at $12.00 an acre. I am not sure that I saw him on March 2d. 

but I did the following day probably. In fact, T bad frequent con¬ 
versations with Mr. Collins during all the time the negotiations 
were pending. My last utterance or deliverance to him on 
37 the subject liefore be left liere was my letter of Marcli 14th 
in which I enclosed this correspondence with Britton & 
Gray. T do say that on March 2d. here in Washington, Mr. .Tones, 
in my presence, told Britton & Gray that they had full authority 
to proceed with these negotiations with me. He did not. in spe¬ 
cific terms, state that tliev bad authority to modifv the terms of 
the contract as to the time of the delivery—he simply said they 
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had full authority to transact tin? business with me—there were 
no limitations placed by his language. The price was fully dis¬ 
cussed. Junes and I agreed on the price on March 2d. We agreed 
on that date as to the time of delivery and the amount to be deliv¬ 
ered—when 1 saw .Tones on March 2d. we did not leave anything 
unattended to or undisposed of as to the terms of payment and 
the times of payment. Mr. Jones, in my presence, did not in 
specific language give Britton A Cray authority to modify the 
terms he had named—he simply gave them authority, or at least 
he said to me that they were authorized, to transact the business, 
without any limitation. I do not mean that they were authorized 
to close the transaction with me on the basis of what we had agreed 
on—I mean to complete the business from'that time afterward. 
Jones authorized Britton A: dray to complete the business—that is 
all—Jones and I had agreed on the price and on the terms of pay¬ 
ment. I do not recall telling Collins that anybody had any right 
t<> change the basis of my proposition to Britton A Cray dated 
March 2d l told Collins that the basis of my authority and my 
rights with the Santa Fe Railroad was contained in my letter of 
March 2d. and their letter of March Oth. I gave him that and no 
other as the basis of my negotiations with him. 1 do not 
3<S think I told him in the letter or hv word of mouth that 


Britton A Cray had any authority to modify it< terms. 

At this point the attention of the witness was again called by 
counsel for the defendant to the fact that in the copy of his letter 
of March 2. 1010. to Britton A Cray which was enclosed in his let¬ 
ter of March 14. 1010. t<> defendant, he had changed “$10.00" to 
“$12.00." and he said that he made that change deliberately—that 
the copy which he so sent to the defendant was a true copy in all 
resi>ect~ except in the change of $10.00 to $12.00. 

I did not tell Collins that this copy was not a true copy of my 
letter to Britton A Cray—I took it for granted he would know that 
if he knew anything—i took it for granted he knew I was not do¬ 
ing business for nothing-. 

“Q. You could tell the truth and still do business with people, 
couldn’t you. A. Not with Mr. Collins, apparently. 

Q. Why, do you mean to say you could tell the truth to other 
people and not to Mr. Collins? A. Mr. Collins knew that was not 
intended to deceive him. It was not put in there for the purpose 
of deceiving him. Tie knew that he was willing to pay twelve dol¬ 
lars an acre. 

Q. Yet you did intend to deceive him by it, didn’t you? A. Not 
at all. 


Q. You did not? A. Not at all. 

Q. Let me ask you what you mean by this. This is your 
39 language and not Mr. Collins’: 

‘My Dear Mr. Collins: 1 am enclosing herewith copy 
of my proposition of the 2d instant to the Santa Fe A Pacific Rail¬ 
road Company for the purchase of all of its unrestricted forest 
lands, and a copy of a letter from Britton A Cray, the company’s 
attorneys, dated the 9th instant, accepting said proposition.’ 
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Let me ask you this question: Did you not intend for him to 
believe, when you handed him this purported copy of your letter 
of March 2d, and the copy of the answer of Britton & Gray, with 
your letter of March 14th in which you told him that it was your 
proposition to the Santa Fe & Pacific Railroad Company, and the 
letter of Britton A: Gray accepting said proposition—did you not 
mean to convey the thought to his mind that that was a true rep¬ 
resentation of the transaction? A. Why, no. 

G- \\ ho were you trying to deceive if you were not trying to 
deceive Mr. Collins? A. I was not trying to deceive anybody. 

Q. Were you trying to deceive yourself? A.%Xo. 

G- Then you had some object in your mind for misstating the 
figures in the copy of the letter you gave Collins of March 2d, from 
ten dollars to twelve dollars? A. Yes sir. 


Q. I will give you an opportunity to explain to the jury what 
your motive was, and whom you were trying to deceive. A. The 
motive in making that change was, as is frequent in trans- 
40 actions of this character in scrip matters that are in vogue 

amongst a number of gentlemen who deal in 
that line of security—simply to conceal what my price was. It 
wasn't, for the purpose of deceiving Mr. Collins. I have had a 


great many transactions with Mr. Collins, extending over a good 

He had offered to pay twelve dollars for the scrip 
and 1 had been able to buy it at ten dollars an acre. I sent him 
these copies in order to show him that I had a contract with the 


company which was a good contract upon which he could proceed 
with his arrangements to get that money to close. Now the change 
from ten dollars to twelve dollars an acre was therefore made sim¬ 
ply to cover up what mv commission actually was. 1 might as 
well have left the space blank, or might have put it at twenty dol¬ 
lars an acre. Mr. (ollins would not have been anv more deceived 
—he was not any more deceived by the twelve dollars than he 
would have been by one of those. He knew that I was making a 
profit or else he ought to have known it. He knew that in the 
many years I had dealt with him. buying and selling, that it was 
my business to make a profit. 

G- He knew you were making a commission but did not know 
it was two dollars an acre? A. That is right. lie knew T was 
making a profit, but he did not know what it was.” 


I did not tell Collins that the Santa Fe Railroad wanted to give 
me a chance to make some commissions by representing them in 
the sale of this scrip or that the commission ‘allowed to me was 
very modest and in the event he should take it T wanted him to 
allow me twenty-five or fifty cents additional. T will give vou the 
facts. 


41 In the summer or spring of 1000 some clients of mine in 

I oris, were contemplating the acquisition of a reclamation 
project in Arizona. In connection with that they desired to secure 
title to a good many thousand acres of land in this country and in 
this state, and they authorized me to open negotiations with the 
Santa Fe Company for such scrip as they then owned. I entered 
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negotiations with Mr. Britton of Britton & Gray, attorneys for the 
company, and they authorized me to quote scrip to my clients at 
ten dollars an acre. 1 went abroad for the purpose of negotiating 
the matter in Paris, was gone some two months, and got hack the 
early part of October. A few days alter 1 got hack—1 had quoted 
the scrip to my clients there at ten dollars an acre. 1 was their 
attorney. 1 was not buying and selling scrip at that time as an 
operator, but as their attorney, and they agreed to pay me a very 
handsome fee if I was able to buy >crip for them at ten dollars an 


acre. 

Shortly after I got hack I got a cable message from them saying 
that they expected to close the deal in a few days. I went to Mr. 
Britton * * * in the fall of 11)00 and told him the whole 

transaction. Me said. “The price of that scrip has gone up to fif¬ 
teen dollars.” I said “Well. I don’t know about that. You knew 
I was going abroad on this business, you made me this quotation 
and my people are now about ready to close.” “Well.” lu* said. 
“We have discussed the matter and changed the price to fifteen 
dollars,’’ and 1 cabled my parties. A few days after that 1 got a 
cable from them that their money was ready on the ten dollar basis 
and that the people were not willing to pay the additional 

42 five dollars, and that the price would have to go back to ten 
dollars or they would not close the deal. The result was the 

deal failed. The Santa Fe Company refused to put the price down. 
They said they might put it down to fourteen dollars, but the 
French people were unwilling to take it at that price. That deal 
failed and I dropped out of the matter at that point, until I took it 
up with Mr. Collins. 

Q. They refused to take it at ten dollars an acre? A. They re¬ 
fused to take it at ten dollars an acre. 

Q. You were to get a handsome fee from your clients for getting 
it at that price? A. Yes sir. 

Q. Did you tell Mr. Collins you were going to get a very modest 
commission for selling this property for the Santa Fe? A. Xo sir. 
1 did not. 1 did not indicate to him what the size of mv commis¬ 
sion would be. 1 had some discussion with Mr. Collins about mv 
commission, if you care to ask any questions about that. 

Q. What did you say to him about getting additional commis¬ 
sion from him at that time? A. I told him that I was not satisfied. 
Fhis was right at the time this transaction was culminated. Mr. 
Jones was here or had been here just about that time, f told him 
I was not satisfied with the profit I was making on the deal. T think 
that con versa ion occurred in Mr. Collins' office, in the Collins- 
Guerry Building on loth Street. 1 told him I thought he ought 
to allow me an additional fifty cents an acre as the scrip was sold. 
“M ell. he says. “I don t think we can allow you fifty cents 

43 an acre: we might allow you 25 cents an acre. 1 will discuss 
that with my associates when 1 get to Montana.” Afterwards T 

never took the subject up with him. It was never further discussed. 
1 never heard from him as to whether he was willing to pay me 
that 25 cents on top of what he knew I was making anyhow. I 
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never took it up with him any further; never had any further com¬ 
munication with him about it." 

My commission at two dollars per acre would have amounted to 
fifty-two thousand dollars. I was not satisfied with that. I was 
not going to invest a dollar in money in the transaction on my part. 
1 supposed at the time I was creating considerable liability by enter¬ 
ing into an agreement to buy the scrip. 1 assumed that 1 was mak 
ing myself liable to buy and would be forced to buy. As a matter 
of fact 1 was not. 

There was a reason, for the fact that although my letter of 

March 2d to Britton A Grav had been forwarded to Jones it was a 

•/ 

week before I received an answer from Britton A Gray. The reason 
for that was that the railroad company had sold timber from the 
land represented by the scrip and Mr. Jones did not accept my prop¬ 
osition when he was here because he first wanted to satisfy the com¬ 
pany that was removing the timber from tbe land that lie was en¬ 
tering into a contract which would not interfere with their 
operations. 

Mr. Jones has no interest in the outcome of this suit. Britton A 
Gray are interested to the extent of one-half less $4,000. The at¬ 
tention of the witness being called to the fact that in his telegram to 
the defendant of April 10th he bad asked for one dollar an acre as 
sales were made, he said: 

I expected that extra dollar on the second half to 
44 be paid to the company as an inducement to them to give 
the time. I never expected to get the benefit of it. I did not 
suppose Mr. Collins was interested in who got the money. So far 
as he was concerned the dollar was to go to me. So far as I was 
concerned it was for the railroad company. 1 expected to be com¬ 
pelled to hand it to the company. 1 had no agreement with the 
company to that effect: 1 had practical assurance that I could se¬ 
cure a modification of the contract by paying for it—in other 
words, by paying $11.00 an acre instead of $10.00 to get some time 
extension. I told Britton A Gray that if it was necessarv to get an 
extension to pay that to the company, it would go to the company. 
If not, I would keep it myself. Ro-sibly Britton A Gray were en¬ 
titled to their part of it: I had never given that consideration. The 
contract 1 had with Britton A Gray did not applv to this. It was 
entered into before this discussion came up. 


Redirect examination: 


At the time I told Collins that I was not satisfied with the profit 
I was making, I already had an understanding with Britton A 
Gray that they were to get a share of the $2.00 profit, but what that 
share was had not l>een definitelv decided. 

When T wrote the letter of March 14th to Collins enclosing what 
purported to be copies of my contract with the company Collins 
was then in Washington, and my recollection is that 1 handed it 
to him personally. lie remained here a very short time after that. 
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Axexaxder Britton, a witness on behalf of the plaintiff. 
4’> testified substantially as follows: 

I am a lawyer and have been practicing in Washington 
since 1 was admitted to the Bar in 1881). Since 1881) or 
181)1) 1 have been a member of the lirm of Britton tfc (Iray, of which 
my father was a member. During my connection with that firm 
we have been local counsel for the Atchison. Topeka & Santa Fe 
Railway Company in Washington, attending principally to their 
departmental work and ado to some of their matters in the courts 
here. I have known Howell Jones about ten years. As to what his 
connection with the company during that time has been, be is Land 
Commissioner of tbe Atchison. Topeka A’ Santa Fe Railway Com¬ 
pany coast lines. 11 is headquarters are at Topeka, Kansas. 

“Q. 1 wish you would state, so we may understand the subject 
matter of this contract, out of what this scrip grew. A. Congress 
passed an act in 181)7 authorizing people who owned lands within 
forest reservations through the W est to relinquish their ownership 
within forest reserves and select other vacant public lands of the 
Tinted States outside of the reservations. The Santa Fe Pacific 
Railroad Company bad a land grant from New Mexico and Arizona, 
and within the limits of that land grant tbe President created a 
forest reserve which included about ">.”>0,000 acres of the Railroad 
Company's land. There were some negotiations between the Com¬ 
pany and the Secretary of tbe Interior, which resulted in a modified 
agreement that the Company could exchange these lands, within 
the forest reserves, not under the general provisions of the law but 
under certain limitations; that is. 22A.OOO acres should be selected 
south of tbe 27th Standard, non-timbered lands, and tbe 
40 balance of it could be selected generallv under the law or act 
of Congress. As counsel for the Company we conducted those 
negotiations with tbe Secretary of tbe Interior, and an agreement 
wa.» entered into on April the 2d. 11)02. under which the Company 
bad approximately .Vio,()()() or not).)>()() acres of the^e forest lands. 
22"). 1)00 of which were to Ik* selected within a certain area and tin* 
balance were unrestricted.” 

I have been in court this morning and heard read the corre¬ 
spondence in evidence. The 20.0(H) acres referred to in that cor¬ 
respondence was tbe last tbe company had for sale of its ">00.000 or 
000,000 acres. Some time I think in 1009 Mr. Rankin negotiated 
with us as the representative* of tbe company for tbe purchase of 
specific amount' of that 20.000 acres at $10 an acre. He was to 
sell it to some French syndicate. That negotiation was never car¬ 
ried through, for by the time Rankin completed it with the French 
people the company increased the price. Subsequently, and after 
the passing of the Act of Congress in 1909, there was a bill intro¬ 
duced which sought to limit the time within which these rights 
might be located which if passed would of course impair the value 
of them. We received a letter from Mr. Howell Jones dated Feb¬ 
ruary 18. 1910, sometime during that month. 

This letter was offered in evidence by counsel for the plaintiff, 
and is as follows: 
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“Topeka, February 18, 1910. 
Messrs. Britton & Gray, Washington, I). C. 

Gentlemen: After I returned from Washington and re¬ 
ceived vour various communications and remembered your 

47 advice, I wrote to Mr. Ripley that the French syndicate had 
been negotiating for the purchase of all the remaining scrip. 

about *20,000 acres, and that during the pendency of the.se negotia¬ 
tions we had increased the price from $10 to $15 and that probably 
the French syndicate might be induced to take all of our remaining 
scrip if the juice could be made satisfactory, and 1 requested Mr. 
Ripley to wire me. which he did, and on the strength of Mr. Ripley’s 
telegram I wired you as follows: 

‘Gould shade present price of scrip materially if French syndicate 
took all remainder about twenty-six thousand acres,' which I now 
confirm. I do not know how much I can shade the price of $15 
an acre, but if the French syndicate would purchase at $10 an acre 
all of* the remaining scrip and they are still anxious to do so. 1 do 
not believe that we would have any trouble in reaching some satis¬ 
factory conclusion, provided the selections could be made without 
unnecessary delay. We would like very much to get rid .of this 
scrip, and you know better than any one how to handle the propo¬ 
sition from now on in order to bring about a satisfactory conclusion 
to the French svndicate negotiations. 

Yours very truly. ' HOWEL JONES.” 

My recollection is that Mr. Jones had particular reasons for getting 
rid of or selling the scrip, and also particular reasons for affording 
Britton A* Gray an opportunity to make a commission on the 

48 sale of the scrip, as 1 understood his letter and from our con¬ 
versations. Mr. Jones knew that we were authorized bv him 

to realize to the company $10 an acre and that anything over and 
above $10 an acre we could sell it for would be our commission on 
the sale. That arrangement was made verbally in Washington. I 
took the proposition to Mr. Rankin with a statement that I believed 
the scrip could be bought from the company at $10 per acre, and if 
he could find any one to buy it at a price over $10 an acre we would 
divide the amount he would sell it for over and above that figure. 
We had several conversations along that line, with an idea of his 
finding a purchaser, resulting, as I remember now, in the interview 
of March 2d, at which Mr. Jones was present. At that interview Mr. 
.Tones understood and was told of the offer that Mr. Rankin had 
made on our authority to Mr. Collins, and said that he preferred to 
have a definite proposition in writing if Mr. Rankin was to- be the 
purchaser. T think he was present when the letter of March 2d to 
Britton A* Gray was drafted. Mr. Rankin went back to his office and 
wrote it out and sent it to us, and we gave it to Mr. Jones. Mr. 
Jones understood who the contemplated purchaser was. He under¬ 
stood that we were to offer it to Mr. Rankin at $10 an acre, and that 
Rankin and Britton A* Gray were to divide anything over and above 
that figure. 

After Mr. Rankin’s letter of March 2d was received, Mr. Jones 
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had to see the officers of the Arizona Lumber & Timber Company, 
of Flagstaff. Arizona. That company held timber contracts for a 
portion of these lands, and joined in the deed of transfer to the 
United States, and it was necessary to got their consent, lie left 
here with the statement that la* thought it was a mere formal 
40 matter, but that he must have it. 

He telegraphed us later. I think <>n March 0th that the 
eompanv had consented. On the strength of that Rritton A Oray 
wrote a letter to John M. Rankin formally accepting his otlor of 
March 2nd. 

After our acceptance of March 0th. the first difficulty arose when 
Mr. Rankin brought u~ this telegram that la* had received from 
Mr. Collin- indicating that tliev would not be able to take up the 
scrip within the time specified in the original contract. I could 
not give you the exact dates, because 1 am speaking from memory: 
but I know that Mr. Rankin asked us.- a< counsel for the company 
to grant an extension of -ix months' time, a certain proportion of 
the amount to be paid each month, and that 1 refused. There were 
particular reasons why the company wanted to get rid of it. and 
T did not think that wa> within the purview of the original con¬ 
tract. and so declined it Mr. Rankin sub-euucntlv came a second 
time for an extension and I refused to grant it. The third time he 
came la* made a proposition that he would leave with the American 
'■'comity «V Tru-i Companv tin* $2 < ‘>.00() profits, being a profit of 
$2 an acre on the first half of the scrip which was to be taken up 
immediately, and that In* would <*ive hi- note payable in six months 
time secured by the balance of the scrip then in bank and the 
$28,000 profit. At that time my attention was also called to the 
peculiar wording of the letter of March 2d 1010 * * * T 

think 1 noticed it mv-olf It said that the fir-t half of the scrij 
was to be delivered in not le-- than thirtv davs and the balance in 
not les< than sixty davs. 1 thought that, under that provi 
o0 -ion. Air. Rankin had a rbdit to claim or or might po--ihl\ 
claim that tin* limitation of time did not begin to run until 
he chose to exercise the option; opd 1 think it wa- on \pril 12th 
or thereabouts, when T authorized him to say that an extension of 
six month- time, under tho-e conditions, would be granted.—T 
mean six months for the taking up of the second half of the scrip, 
the first half to be paid for immediately. 

The body of the original of the telegram granting the extension 
which Mr. Rankin testified was in mv handwriting. ] recognize as 
mv handwriting. T have no recollection of seeing Rankin s tele¬ 
gram to foil in- of April 10. 1010. in which Air. Rankin savs that 


he can get an extension upon receiving one dollar an acre additional. 
T don t think T saw that T think he wa- making a fight to get the 
extension at that time, and T refined to grant it. T think the 
first message that T ever -aw op tin* ouestion of anv change in the 
consideration or amount wa- the telegram which he showed me 
from Collins stating that h<* would pay 2Ac an acre if he could get 
a six month- extension ATx* recollection is that Air Rankin brought 
that telegram to me and went fully into the question again, and on 
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the next day, April 121h, I authorized him to say that the extension 
would l>e granted. I do not know how he got that message in my 
handwriting. 1 was not approached or consulted by Rankin as to 
mv having an interest in this one dollar an acre if allowed. I knew 
nothing whatever about it. As to my interest in this case, I con¬ 
sidered that when the negotiations between Mr. Rankin and Mr. 
Collins were off that Mr. Rankin was released from his contract. 

and that was an end of the contract. I have never had any 
o 1 understanding or talk with Mr. Rankin with reference to 
it since and 1 have no interest in the suit. 

The next difficulty that arose after accepting Mr. Collins’ propo¬ 
sition about the six months extension was a question as to the de¬ 
livery of the first half of the scrip. Originally Mr. Rankin wanted 
it in Washington. Our office was not adapted to hold securities of 
that value, and I authorized Mr. Copeland, the Treasurer of the 
company, who has the custody of these papers, to send them to the 
American Security A: Trust Company, with instructions to deliver 
them when the money was paid. When Mr. Rankin wanted them 
delivered at Helena, I did not feel that I was authorized to send 
them there without express authority from Mr. Copeland, and I 
wrote to Mr. Copeland for that authority. When Mr. Rankin could 
not close the deal he asked us if we could not hold it for a time 
longer in order for him to make an effort to sell it to other people 
with whom he was negotiating, hut 1 told him that we could not. 
that the positive arrangement was that if the scrip was not paid for 
under the original contract of March 2d. it would he sent hack to 
Treasurer Copeland, and it was. 

When the conversation between Mr. .Tones, Mr. Rankin and my¬ 
self in W ashington .just before or on March 2d took place. I re¬ 
member very well that Mr. .Tones stated in the presence of Mr. 
Rankin that the scrip was in the hands of Britton & Gray and that 
any negotiations that he might have were to he conducted with the 
firm—that he had authorized us to dispose of it. 


Cross-examination: 

Mr. -Tones stated on March 2d that the company would sell the 
scrip for $10 an acre, and it was agreed that we should submit 
.V2 to him a formal offer from Mr. Rankin to purchase at that 
price. My recollection is that Jones told Mr. Rankin that 
he put it in our hands and that we had absolute authority to deal 
with the matter not only to complete that but to sell it to anybody 
else at $10 an acre. The authority we had was not at all to sell it 
mi that basis—we could sell it on any basis provided it netted the 
company $10 an acre. T advised the company to get this transac¬ 
tion closed as quickly as it could before there was any adverse legis¬ 
lation. That was one of the reasons T was opposed to the six months 
extension. T did have authoritv from Mr. Jones to grant anv exten- 
sion for the purchase of this scrip if I thought proper. T think 
we could have bound the company to any time. W T e did not have 
specifically in writing any authority to do that. We—Britton fc 
Gray—have a number of telegrams to Jones bearing on this Rankin 
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& Collins negotiations hut 1 do not think we have them in court— 
I would l>e glad to produce all letters and telegrams on that subject 
at the next session. I did not see all this telegraphic correspondence 
between Collins and Rankin at the time it was sent. Mr. Rankin 
saw me very frequently during the course of the negotiations with 
Collins hut I do not think he ever showed me those telegrams with 
reference to the payment of one dollar an acre or any less amount 
until the telegram of April 1 1th. 1 think generally speaking Rankin 
showed me the telegrams that passed hack and forth between him 
and Collins after Collins went out west but I have no recollection of 
seeing any telegrams from Collins in which the idea was conveyed 
that |>erhaps the payment of an additional one dollar an acre would 
secure an extension of time. 1 think I did see those in which he 
imposed the condition that he diould get a six months exten- 
.”>3 sion. I know Rankin said that Collins wanted that exten¬ 
sion and could not get his people' to put up the necessary 
money without it. 1 authorized Rankin to say that the extension 
would he granted. 1 think that at the same time I penciled off the 
telegram of April 12th. I had no negotiations with Mr. Collins 
and sent him no telegram or letter, and I did not write Collins that 
I had sent any letter. I knew as a lawyer that the contract limited 
Mr. Rankin to thirtv davs for the first half and sixty (lavs for the 
second half hut I felt there was a possibility that he might claim 
whatever time he needed on the second half. 1 felt that the company, 
if it accepted Mr. Rankin's note and the security that he was to put 
up at that time would have affected an actual sale; in other words 
that it would have taken his obligation to buy and put it in hank, 
with security, and they could say that they had actually sold these 
rights so that if. the next day. a hill should pass Congress declaring 
forfeited or limiting the time within which these rights could he 
disposed of. the company could say that it had no rights, that he had 
sold its rights and disposed of them. Our conferences, just at that 
time, were pretty heated and 1 felt that Mr. Rankin might claim, 
under the wording of that contract, that he had a right to take an 
unlimited time—a greater time than sixty days. I think it was either 
the night of April 11th or April 12th that 1 agreed to give Rankin 
the six months extension. I think I saw the telegram in evidence 
from Collins to Rankin dated April 13th which begins. ‘‘Money in 
Union Bank and Trust Companv. Helena." As to the telegrams of 
April 13th from Rankin to Collins beginning. “As you know agree¬ 
ment required payment here last Saturday." I think T knew 
•*>4 that telegram was to l>o sent before it was sent—I could not 
say th at I saw that telegram before it was sent, but I have 
seen it—T think likely 1 saw it before it was sent. I cannot ~av 
whether T approved of that telegram sent by Rankin. T am quite 
sure I saw the telegram from Collins to Rankin of April beginning. 
“Would not personally insist." 1 did not ^ee before it was sent 
the telegram from Rankin to Collins of April 14th beginning, “Com¬ 
pany has wired orders to return scrip." 1 granted the extension to 
Rankin on the 12th; the only way I granted it was by just telling 
him so. T sav again that f considered all through these negotiations 
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that I had authority to do as 1 pleased except as to the net price of 
$10 an acre. As to the telegram from Rankin to Collins of April 
14th beginning, “Jones says prefers not approach Ripley for exten¬ 
sion until good faith is evidenced/’ 1 should say that it was not sent 
with my approval—there may he portions of it that were sent upon 
information which we gave to Mr. Rankin, but 1 would not say that 
1 was responsible for the entire telegram. 1 authorized the statement 
in that telegram. “Jones says prefers not approach Ripley for exten¬ 
sion until good faith is evidenced.’' 


Redirect examination: 

In the conversation between Jones, Rankin and myself on or about 
March '2d. Mr. Jones gave us authority to dispose of the scrip pro¬ 
vided it netted the company $10 an acre, and when we submitted 
Mr. Rankin's otter, thereafter, we discontinued efforts to dispose of 
it to anybody else. Mr. Ripley was President of the Santa Fe Rail¬ 
road Company. I communicated with Mr. Jones in regard to the 
extension of time, and received an answer at some time up to April 
Pith, I think. 

55 The reason why I telegraphed Mr. Jones was largely for 

my own guidance and protection. It was not because of any 
doubt in niv mind as to our authoritv at all. 


This was the substance of all the evidence in the case. 

Thereupon counsel for the defendant moved the court upon all 
the evidence to instruct the jury to return a verdict for the defend¬ 
ant. 

Counsel for the plaintiff objected to the giving of such instruction. 
The matter was fully argued to the court, and in the course of the 
argument counsel for the plaintiff contended among other things 
that even if the telegram from the plaintiff to Collins of April 12th, 
1910, beginning, “Your proposition accepted," did not make a com¬ 
pleted contract between the plaintiff and the defendant because of 
the alleged modification contained in the words in that telegram 
“Payment first half must be made to-morrow Wednesday” the sub¬ 
sequent telegrams from the defendant to the plaintiff in evidence con¬ 
stituted an acceptance by Collins of that alleged modification and 
resulted in a complete and binding agreement between the plaintiff 
and the defendant. 

Notwithstanding the objection of the plaintiff, the court instructed 
the jury to render a verdict in favor of the defendant. To this 
instruction counsel for the plaintiff duly excepted, and the exception 
was noted upon the minutes of the court before the jury rendered 
their verdict, and the plaintiff prays the court to sign this his bill 
of exceptions, which is done accordingly, this 2nd day of July 1912, 
now for then. 


ASHLEY M. GOULD. 
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50 Designation for Record. 

Filed September 9. 191*2. 

******* 

1 he Clerk will please include tin* following pajiers in making up 
the record on appeal: 

1. Declaration. 

2. Pleas. 

d. Joinder of issue, note of issue, and notice of trial. 

4. Verdict and judgment for defendant. 

5. Notation of appeal. 

6. Memorandum of filing of appeal bond. 

». Pill of exceptions. 

N. Memorandum of extension of time within which to file record 
in Court of Appeals. 

A. S. WORTHINGTON. 

Attorney for Plaintiff. 


Memorandum. 

September 10, 1912.—Time to tile transcript of record further 
extended to and including Octol>er Id. 1912. 


Assu/nnunt of Krrons. 
Filed September 14. 1912. 


, > 


The plaintiff in thi> action, in connection with his appeal 
heretofore noted, makes tin* following assignment of errors, 
which he avers occurred upon the trial of said cause, to wit: 

1. The court erred in granting defendant s motion, upon all the 
evidence, to instruct tlie jury to return a verdict for the defend 
ant. 

2. The court erred in instructing the jury, upon all the evidence, 
to return a verdict for the defendant. 

M. The court erred in holding that the telegram referred to in the 
bill of exceptions from the plaintiff' to the defendant dated April 
12. 1910. loginning. “Your proposition accepted/’ did not make a 
complete contract between the plaintiff and the defendant because of 
the alleged modification contained in the words of said telegram, as 
follows: “Payment first half must be made tomorrow Wednesday.*' 

4. The court erred in holding that even if the telegram from the 
plaintiff to the defendant dated April 12. 1912, and beginning 
“Your proposition accepted.” did not make a complete contract be¬ 
tween the plaintiff and the defendant because of the said alleged 
modification contained in the words in said telegram, “Payment 
first half must be made tomorrow Wednesday,’ the subsequent tele¬ 
grams from the defendant to the plaintiff contained in the bill of 
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exceptions, did not constitute an acceptance by the defendant of 
said alleged modification and did not result in aYomplete and bind¬ 
ing agreement between the plaintiff and the defendant. 

Wherefore the plaintiff prays that the judgment of the Supreme 
Court of the District of Columl na may lie reversed. 

A. S. WORTHINGTON, 

Per F., 

Attorney for Plaintiff. 


58 Opinion. 

Filed October 10, 1912. 

******* 

The Court (orally) : The question before the Court is raised by 
a motion made at the close of plaintiff's testimony, to take the case 
from the jury, the ground being that the evidence does not show 
a contract to have been established between the parties. In other 
words there is not an offer on the one side followed by an acceptance 
on the other, which would result in an agreement which would form 
the basis of an enforcible contract. 

It is necessary in order to reach a determination of that question, 
to review the rather extensive correspondence between these parties, 
through letters and telegrams, leading up to what is held to be the 
final offer and acceptance between the two parties. 

The offer of the plaintiff is contained in a letter to the defendant, 
dated March 14, 1910, to turn over, to use his language, a contract 
between himself and the Santa Fe, Pacific Railway Company, pro¬ 
vided the defendant would undertake to handle it, again quoting 
from the language of the letter, on the condition named in said con¬ 
tract with said railroad company. 

The contract so to lie turned over, as transmitted to defendant, was 
substantially as follows: 

The plaintiff, under date of March 2, 1910. offered to purchase 
from the Santa Fe, Pacific Railway Company at $12 per acre, all its 
unrestricted forest reserve rights, approximately 26,000 acres, 

59 delivery of one-half to be made in not less than 80 days and 
of the remainder in not less than 00 days after the company’s 

acceptance, through Britton A Gray, the Washington attorneys of 
the railway company, or through some bank in \\ ashington. 

This offer made by the plaintiff to the railroad company was 
accepted by Britton A Gray, as attorneys for the company, on March 
9, 1910, the acceptance reciting that it was under authority of Howie 
Jones, who was land Commissioner of the Santa Fe, Pacific Railway 
Company, the amount of the purchase being stated to l>e 25,000 
acres instead of 26,000 acres, approximately. The time for deliv- 
erv was fixed to begin from said 9th day of March, the date of the 

%j - 

acceptance. 

In other words, plaintiff offered to sell to defendant 25,000 or 
26.000 acres of forest reserve rights at $12 per acre, cash, delivery 
of one-half to be made in not less than 30 days from March 9, 1910, 

5—2471a 


34 


johx m. Rankin vs. jeremiah collins. 


and the other half in not less than GO days from March 9, 1910, 
settlement to he made through Britton & Gray or some hank in 
Washington, I). C. 

To this otter defendant replied 1>y telegram, on March 31, 1910, 
and T am quoting: 

"Have been out of town. Am finding ditticulty raise so much 
money this time of year when bank demands are heaviest. Am 
still working. Can you modify terms to delivery half within the 
30 days and balance in equal lots every 30 days for five months six 
per cent, interest deferred payments. Try it.” 

To this telegram we have a reply, also bv telegram, on April 2, 
1910, and I am quoting: 

60 "Party declines extension asked. Intimates might agree 

to delivery first half April 0. one-fourth May 20th and bal¬ 
ance June 7th, with G per cent, interest from May 20th. Would 
this suit you? Please answer definitely today.” 

To this, defendant replied hv telegram, dated April 2, 1910: 

“Extension suggested would help some, but would like second 
and third delivery May 20 and July 1. This would almost cinch 
the deal. Try let me know Monday. Will advise definitely Wed- 
nesdav.” 

On April 4, 1910. plaintiff telegraphed defendant: 

“Jones says prefers not approach Ripley for extension until good 
faith is evidenced by paying for first half which is now here. Then 
no doubt May 20 and July 1st will he granted. Fact is they regret 
this deal because could have peddled more than half at much better 
price. Payment first half required here 9th instant. Must he 
prompt. Please answer definitely immediately.” 

On April (», 1910 defendant telegraphed to plaintiff: 

“Success hanging in the balance. Cannot advise definitely until 
tomorrow afternoon.“ 

On April 7. 1910 defendant telegraphed plaintiff. 

“Mv first Waterloo in a scrip deal. Sorely disappointed in re¬ 
sult. Most important party weakened last moment. See no hope in 
two days remaining. With more time and better terms could yet 
succeed, but feel have no warrant to urge same. If possible get a 
concession in time and terms. Make first delivery one-fourth and 
balance easy as possible. Would like opportunity to win.” 
fil On April <S. 1910 plaintiff telegraph- defendant : 

“While not certain might secure delivery 13.000 fifteen h 
instant, one-fourth May 20. one-fourth July first. Certainly nothing 
better and will not ask this unless advised definitely you can and 
will close if these terms secured. Prompt answer important.” 

On April 8. 1910 the defendant wrote the plaintiff a lengthy let¬ 
ter in which he concedes the failure of the deal, as he expressed it. 
and gives the reasons for his inability to accept the proposition 
originally made by plaintiff. 

Practically the only object I have in setting forth as extensively 
as T have the language of these communications is for its bearing 
on what follows in regard to what is alleged to be the actual offer 
and acceptance, which took place later. Because it is absolutely 



JOHN M. RANKIN VS. JEREMIAH COLLINS. 


85 


essential to the plaintiff’s case to tind in this correspondence the 
particulars to supplement the offer that was alleged to have been 
made by the defendant on the 12th of April, and accepted by the 
plaintiff on the same day. 

Of course counsel did not and would not argue that up to this time 
we have anything more than an offer made, different modifications 
suggested, and finally the offer declined. It would not have been 
necessary to have had an explicit declination, because the Supreme 
Court has held in many cases that a proposal to accept which is 
accepted upon terms different from the offer, amounts to a rejection 
of the offer. 

Hut here we have in addition to that the explicit admission of the 
defendant that he cannot comply with the terms of the original 
offer. 

62 Then after this letter of the defendant, follows a telegram, 
which in one sense seems to start anew the negotiations. It 

is dated April 9, and addressed to plaintiff: 

“We can handle half and have other party working to take rest. 
Looks like we can come through with extension suggested. M ill 
stay with it.” 

On the same day he again telegraphs plaintiff: 

“Go Denver tonight. Expect perfect financial arrangements by 
fifteenth. Other payments May 20 and July 1. Get the extension. 

On the 10th of April the plaintiff rejects this proposition. ITis 
telegram is: 

“Tf you will take entire deal, pay for first half immediately, pav 
6 per cent interest on deferred payment, and pay me $1 an acre 
as sales are made, 1 will make hard fight for six months time on 
second half. Answer today if possible.” „ 

Under the law {is 1 have stated, and {is laid down by the Supreme 
Court, that acceptance, if it could be bv any possible construction 
of language deemed to be one. amounted to a rejection of the de¬ 
fendant’s offer of the 9th, even the suggestion of an offer of the 
9th. because it varied the terms entirely in every particular. 

On the 10th of April the defendant telegraphed: 

“Telegram phoned here.” 

lie is telegraphing from Hillings. Montana. 

“Can handle on time arrangement suggested. As profits must 
be divided in three cannot stand the commission. Will pay 25 
cents an acre as sold.” 

On the same day this offer was rejected by plaintiff: 

63 “Twenty-five cents no inducement. One dollar an acre 
on entire lot as sold necessary to secure extension.” 

“On the following day. the 11th of April, comes the telegram, 
which as T understand the contention of the plaintiff, is the basis 
for the contract which is supposed to have followed. The telegram 
is as follows: 

“Your proposition impossible.” 

That is. plaintiff's proposition of $1 commission an acre- 

“Cannot finance deal at advanced cost. We give”- 

I suppose that might be “We will give”- 
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“—25 cents out our share profit . With the time concession can 
close immediately.” 

Now. in order to maintain the plaintiff's case that must he as¬ 
sumed to he an offer sufficiently definite to enable the plaintifl hv 
an acceptance to constitute the agreement which is the foundation 
of the contract. But 1 think a few moments* analysis of this would 
show it meets none of the requirements <>f an offer. 

In the first place wa> it an offer capable of an unqualified ac¬ 
ceptance? “With the time concession can close; not will close. 

‘‘Can close immediately.” It conies very close to tlie case of 
Moulton vs. Kershaw. .V.) Wis. page 31b. where the offer was. ‘‘Me 
are authorized to oiler Michigan fine salt” at such and such a price 
per carload. The person receiving the offer telegraphed “\\ ill ac¬ 
cept.” The Court held tbat’was only an invitation to negotiate—"we 
are authorized to offer.” “We can offer” would be substantially the 
nine thing. 

says. “With the time concession can close 
What does he mean? Close the sale or 
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So this man 
immediately.” 
close the contract? 

In the second place, is it definite? “With the time concession.” 
Now. what is ‘‘the time concession?” By an analysis of the prior 
enrresp! ndence between those partie-. both by letter and telegram. 
I find four distinct times for settlement of the second half of the 
purchase specified, first to last. The first time concession suggested 
was on March 31. one-half in 30 days; and balance in equal lots 
every 3,0 days for five months. This was by the defendant. 

The second concession of time was made by plaintiff, in which 
he says or ‘‘intimates” to use his own language, that the settle¬ 
ment may be made first half April 0. one-fourth May 20 and balance 
June 7. 

The third time concession wa< made by defendant, who asked 
the first payment be made April 0. the second May 20 and the 
third July 1. 

The fourth time concession, aim different from all the others, 
was made on April 7. by defendant, first delivery being one-quarter 
of the scrip, and the balance as easy as possible. 

In addition to all those, there was another time concession dis¬ 
cussed which made the delivery of the second half of the scrip. 
13.000 acres, to be six months from the time of the first. 

So that in this offer, if you can call it an offer. “With the time 
concession can close immediately”, what time concession is meant? 

flow could the plaintiff, by a subsequent telegram, which T 
0-> am about to. read. “Your proposition accepted”, know what 
time concession was intended? How could von say that the 
minds of the parties met when there were these four different time 
concessions, which have been the subject <>f telegrams and letters 
between these parties? 

In the next place it is a waste of time to state to lawvers the strict 
iule> which appl\ to offer- and acceptance. There is no court which 
has laid them down in any clearer terms, or more strictly, than the 
Supreme Hourt of the I nited States. l>eginning with the case of 
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Eliason against Henshaw, in Wheaton reports, and on down through 
101, 110 and a number of other eases. They could not be put more 
strictly. 

Now, an acceptance that contains the addition of a new term, 
no matter how trivial, is a rejection of the offer. \\ hat is the ac¬ 
ceptance here? 

In the first place, assuming this is an offer sufficiently definite, 
which 1 do not regard it to he—that is, “Y\ ith the time concession 
can close”—contract or what—“immediately”—what is the answer? 
“Your proposition accepted. Payment first half must he made to¬ 
morrow. Wednesday”—entirely apart from the terms of the offer. 
“’Wire me when made, and instruct trust company about delivery.” 

There is no reference in the offer to where delivery shall he made, 
where payment shall he made; and. as I say the time concession 
is absolutely left to inference, as to the four different settlements 
that have been talked about between these parties. But here in the 
acceptance is an entirely different proposition stated by the plain¬ 
tiff in this case. 

(Iff Now, there is one other reason why 1 should he compelled 

to grant this motion. The time concession which is talked 
about, and upon the basis of which the defendant hoped to enter 
into this agreement, was to be obtained from the railroad company, 
acting through either Britton & Gray in this City, or—it was not 
definite in the evidence—through TIowel Jones, of the Santa Fe 
Road. 

It was not sufficient for the plaintiff in this case to relinquish 
his agreement as to a time concession, a< to an extension of time 
for the settlement of the second half. What the defendant asked 
for and what he was entitled to and what he offered, was a promise 
to take this scrip if the act of getting the time extension was ob¬ 
tained by the plaintiff from the railroad company. 

Tt is impossible to read thh correspondence and conclude that the 
act was ever performed and communicated to the defendant in this 
case. While if a contract had been made by this offer and acceptance 
definitely it could not of course l>e abrogated by subsequent letters 
and telegrams: Yet when we come to ascertain the intention of the 
parties, and determine if their minds met, w r e have to read the 
admissions they made in subsequent letters and telegrams on the 
same subject matter. 

In different telegrams after this alleged acceptance on the 12th 
of April, the plaintiff, speaking of this extension negatives the idea 
he has ever done the thing he alleges. Witness the 13th of April 
when he says: “Assured smooth sailing after first payment.” In 
another telegram, “Assure you satisfactory furture treat- 
h? ment and am speaking advisedly” provided of course he 
made payment for first half. 

So that on this record it appears to me that the offer of the plain¬ 
tiff on the one hand, if it l>e deemed an offer—I think it was noth¬ 
ing more than an invitation to negotiate further—but if it be 
deemed an offer, is too indefinite to admit of an explicit acceptance 
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to form ft contract; and besides the acceptance I say changes 
the terms of the offer. 

For the further reason, also stated; that it does not appear here 
the plaintiff ever performed the act in exchange for which the 
promise was to f>e made by defendant to take this scrip. He did not 
give a promise of extension himself. He only intimated that it 
could he done. That would not have been sufficient. He at no 
time furnished the defendant with any satisfactory assurance that 
the railroad company would make the acceptance without which 
from the very start the defendant refused to accept this offer. 

For these reasons the motion to take the case from the jury will 
he sustained. 

ASHLEY M. GOULD, Justice. 
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Statement of the Case. 

This is an appeal from a judgment of the Supreme Court 
of the District of Columbia, entered on the verdict of a jury, 
directed by the trial court, in favor of the appellee, defend¬ 
ant below. 

The parties to this cause will be designated, for the sake 
of convenience, as plaintiff and defendant respectively, in 
the discussion of this case. 

On September 9. 1910. plaintiff brought his action against 
the defendant to recover fifty-two thousand dollars and in¬ 
lb 
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terest as damages for the breach of a contract which he 
alleged had been entered into between himself and defend¬ 
ant on the twelfth day of April, 1910. whereby the plain¬ 
tiff agreed to sell, and sold to the defendant, all the former’s 
right, title, and interest to and under a contract then exist¬ 
ing between the plaintiff and a corporation known as the 
Santa Fe Pacific Railway Co. The contract between plain¬ 
tiff and the company was for the sale by the latter to the 
plaintiff of a right to receive from the United States the 
title to about twenty-six thousand acres of public land, evi¬ 
denced by documents known as “unrestricted forest lieu 
land” scrip, for which the plaintiff' obligated himself to pay 
the sum of ten dollars per acre, delivery of the scrip repre¬ 
senting one-half of the twenty-six thousand acres to be made 
on the date hereinbefore mentioned and dcliverv of the 
remainder on the 13th day of Octolier, 1910, the whole to 
he delivered by deeds conveying parcels containing from 
fortv to (me hundred and sixtv acres each. The defendant 

t 

agreed to pay to the plaintiff, for the latter’s interest in his 
contract with the railroad company just referred to, the sum 
of twenty-six thousand dollars on April 13, 1910. and a 
further like amount on the thirteenth day of October, 1910. 
A failure to pay the above sums is alleged as the breach of 
the agreement between the plaintiff and defendant (Rec., 

p. 2). 

The defendant filed four pleas to the declaration. The 
first two were the general issue in assumpsit and debt; the 
last two set up, in substance, that the plaintiff had deceived 
the defendant with respect to the price for which the former 
was buying the scrip from the railroad company (Rec., pp. 
2-5). These last-mentioned pleas, so far as the case pre¬ 
sented by this record is concerned, are immaterial. 

Trial was duly had. and at the conclusion of the plaintiff’s 
testimony the court directed a verdict for the defendant on 
the ground that no complete contract had ever been entered 
into or consummated between the plaintiff and defendant 
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(Rec., pp. 32, 33-38). The court delivered an oral opinion, 
after the argument upon the motion made by defendant’s 
counsel for a peremptory instruction, which was reported 
and subsequently signed by the trial justice and appears 
ui)on pages 33-38 of the record. 

The contract between the plaintiff and the Santa Fe 
Pacific Railroad Co. consisted of a letter, dated March 2, 
1910, from the plaintiff to the railroad’s counsel in Wash¬ 
ington, offering to purchase the land rights of that com¬ 
pany at ten dollars an acre, and a letter from Britton & 
Gray, the company’s counsel, dated March 9, 1910, accept¬ 
ing on behalf of the company, having been duly authorized 
by it to do so, the plaintiff’s offer before referred to. On 
March 14, 1910, plaintiff, by letter of that date to the de¬ 
fendant, inclosed copies of the two letters forming his con¬ 
tract with the railroad company, and stated therein a con¬ 
firmation of a verbal understanding with the defendant 
that he would turn over to the latter the deal at twelve 
dollars an acre, provided the defendant would handle it 
upon the conditions mentioned in the correspondence with 
the railroad company's attorneys. Plaintiff also requested 
a definite answ T er at an earlv date. 

On March 23, 1910. began a telegraphic correspondence 
}>etween the plaintiff, in Washington, and the defendant, 
who at that time was in Helena, Montana, which kept up 
almost daily and lasted to and including April 14, 1910. 
The salient features of this correspondence by telegram, with 
here and there a letter interspersed, will be considered in 
extenso in the argument. Two telegrams, considered in 
the light of the entire transaction and the correspondence 
between the parties prior thereto, plaintiff contended con¬ 
stituted a complete contract between him and the defend¬ 
ant. The first is dated Helena, Montana, April 11, and 
was sent by defendant, addressed to the plaintiff in Wash¬ 
ington, and reads as follows: 



4 


“Your proposition impossible cannot finance deal 
at advance cost we give twenty five cents out our 
share profits with the time concession can close im- 
mediatelv. 

“JEREMIAH COLLINS.” 

And the other telegram in reply is dated April 12, 1910, 
and was sent bv the plaintiff, addressed to the defendant in 
Helena. Montana. It reads: 

“Your proposition accepted. Payment first half 
must l>e made tomorrow, Wednesday. Wire me 
when made and instruct trust company about de¬ 
livery. 

“JOHN M. RANKIN.” 

(Rec., pp. 15, 10.) 

The correspondence leading up to these two telegrams 
contained, on the part of the defendant, requests for an 
extension of time within which to pay for the second half 
of the amount of the scrip; in other words, that the de¬ 
livery of the second thirteen thousand acres of scrip and 
the payment upon such delivery should be delayed beyond 
the time stated in the plaintiff’s contract with the railroad 
company. On the part of the plaintiff the correspondence 
indicated his efforts in securing such extension of time, 
provided he was compensated for attaining that end. The 
plaintiff suggested that one dollar an acre should be the 
amount of this compensation, and the defendant proposed 
twenty-five cents an acre, as will be seen from the tele,gram 
of April 11, hereinbefore mentioned, which amount wa.s 
accepted by plaintiff (Rec.. p. 15). 

As has been stated, the trial court held that the telegrams 
of April 11 and 12. 1912, did not constitute a contract. 
After the telegram of April 12. plaintiff and defendant 
continued telegraphic correspondence, in which the defend¬ 
ant stated that the money for payment of the first half of 
the scrip was in the bank at Helena, ready for payment 


upon receipt of the scrip, which he requested to be for¬ 
warded together with the agreement for the six months’ 
extension. The plaintiff replied, referring to his agreement 
with the railroad requiring payment in Washington, and 
assuring defendant if that was done there would be no 
trouble about the future. The defendant insisted upon pay¬ 
ment in Helena, and that the bank there would honor a 
draft with the scrip attached. Plaintiff wired the railroad’s 
land commissioner, who had the company’s treasurer, Cope¬ 
land. telegraph the bank in Helena. On the 14th of April, 
1910, defendant wired the plaintiff that when Copeland 
communicated with the bank in Helena he disclosed the 
price that the plaintiff paid for the scrip, that is to say, ten 
dollars an acre, and that it “queered the deal.” Thereupon 
the whole matter fell through. 

Counsel for the plaintiff at the trial asked the court, in 
opposition to the defendant’s motion to instruct the jury in 
his favor, to hold that this subsequent correspondence just 
referred to constituted an acceptance bv the defendant of 
the alleged modification in plaintiff’s telegram of April 12, 
which the defendant claimed was contained in the words 
“payment first half must be made tomorrow, Wednesday,” 
in the telegram just mentioned, and that it resulted in a 
complete and binding agreement between the plaintiff and 
defendant. This the court refused to hold, with the result 
heretofore stated. 

From the judgment entered on the verdict of the jury 
the plaintiff duly appealed. 
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Assignment of Errors. 

1. The court erred in granting defendant’s motion, upon 
all the evidence, to instruct the jury to return a verdict for 
the defendant. 

2. The court erred in instructing the jury, upon all the 
evidence, to return a verdict for the defendant. 

3. The court erred in holding that the telegram referred 
to in the bill of exceptions from the plaintiff to the defend¬ 
ant dated April 12. 1910. }>eginning, “Your proposition ac¬ 
cepted.’’ did not make a complete contract between the plain¬ 
tiff and the defendant because of the alleged modification 
contained in the words of said telegram, as follows: “Pay¬ 
ment first half must l>e made tomorrow. Wednesday.” 

4. The court erred in holding that even if the telegram 
from the plaintiff to the defendant dated April 12. 1912, 
and beginning. “Your proposition accepted,” did not make 
a complete contract between the plaintiff and the defendant 
because of the said alleged modification contained in the 
words in said telegram, “Payment first half must be made 
tomorrow, Wednesday,” the subsequent telegrams from the 
defendant to the plaintiff contained in the bill of exceptions 
did not constitute an acceptance bv the defendant of said 
alleged modification, and did not result in a complete and 
binding agreement l>etween the plaintiff and the defendant. 
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ARGUMENT. 

I. 

The telegrams of April 11, 1910, from defendant to plain¬ 
tiff , and of April 12, 1910, from plaintiff to defendant (Rec., 
]>p. 15, 16), constituted a binding contract between the 
plaintiff and defendant . for breach of which defendant is 
liable. 

To find the essentials of the contract ais to terms contained 
in the telegrams of April 11 and 12, 1910, between the 
parties to this cause, it is of course permissible and necessary 
to consider the entire correspondence between them prior 
to the dates mentioned and leading up to the sending of 
these telegrams which the appellant claims constituted an 
offer and an acceptance. If by an analysis of such cor¬ 
respondence terms sufficiently definite to make a binding 
contract are discovered upon which the parties agreed or 
which would support a finding of a jury to that effect, then 
the judgment of the court below should be reversed. In 
other words, if w^e find sufficient for the jury to properly 
and fairly conclude that there was an agreement setting 
forth— 

First. A definite price for a definite quantity of the scrip 
to be sold by the plaintiff and bought by the defendant; 

Second. A definite time for the payment therefor, and 

Third. A definite place in which the payment and de¬ 
livery were to occur, and that these elements were under¬ 
stood and agreed to by the parties to this cause, 

then this appeal should be sustained. 

(1) The beginning of the negotiations with Collins by 
Rankin took place in the neighborhood of March 2, 1910, 



before the former left Washington for the West, as the re¬ 
sult of which Collins agreed to take the scrip at a price of 
$12 an acre. On this date Rankin offered to purchase ap¬ 
proximately twenty-six thousand acres from the Santa Fe 
Pacific Railroad Company, hereinafter called the railroad 
company, at a price of $10 an acre, which was duly accepted 
March 9 by that company (Rec., 7, 8). On the 14th of 
March, 1910. Rankin inclosed a copy of the correspondence 
just referred to, containing his contract with the railroad 
company, making the price }>er acre, however, at $12 (Rec., 
pp. 8, 9, 22). From that time on, throughout the entire 
corres]X)iidence by letter and telegram between Collins and 
Rankin, no other quantity of scrip and no other price than 
$12 | km* acre was discussed or considered between them, and 
could not have been understood to be otherwise by the parties 
themselves nor could any jury find this fact to be other¬ 
wise. It is therefore beyond controversy that the quantity 
of scrip to be purchased and the price per acre thereon were 
clear and definite. 

(2) The time of payment for the scrip is as easily ascer¬ 
tained. The trial court ( Rec., p. 86) seemed to lay stress 
upon the fact that several time extensions had been con¬ 
sidered between the parties, and that when the telegram of 
April 11, from Collins to Rankin, saying that he could 
close immediately with the time concession, was sent, it was 
impossible to know, or for Rankin to know, what that time 
concession was. We shall endeavor to show that there was 
no doubt whatever on that question, and that certainly there 
was sufficient in the correspondence immediately preceding 
the sending of that telegram to warrant a jury in finding 
that the parties had and could have had no misunderstand¬ 
ing as to such time. 

Tn the letter of Rankin to the railroad’s attorneys, offering 
to purchase the scrip, the time for delivery thereof was 
fixed at not less than thirty days for one-half and not less 
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than sixty days for the remainder after the company’s ac¬ 
ceptance of the offer. This was agreed to, as before men¬ 
tioned, by the railroad company, the time running from 
March 9, 1910 (Rec., pp. 7, 8). This time was made known 
to Collins by Rankin’s letter of March 14, 1910, inclosing 
the latter’s agreement with the railroad company. By sub¬ 
sequent telegrams certain, changes in the time of payment 
were suggested, as follows, by Collins. On April 2 he asks 
for delivery of first half of scrip within thirty days, and the 
balance in equal lots every thirty days for five months. On 
the same date that extension is declined, and a suggestion of 
delivery of first half on April 9, one-fourth May 20, and 
balance on June 7 made bv Rankin. On the same date 

i 

Collins desires a change from June 7, for the last delivery, 
to July 1. On April 4 Rankin intimates the latter change 
can be effected, but notifies Collins that payment for the 
first half of the scrip is required on the 9th of April. On 
April 7, Collins, while despairing of carrying out the deal, 
asks for another concession of one-fourth of the scrip as to 
the first deliverv and balance on easv terms, to which 
Rankin replies, April 8, that he might secure delivery of 
thirteen thousand acres on the loth of April, the balance 
in equal parts May 20 and July 1. By letter of April 8, 
1910, Collins apparently abandons the deal, but on April 9. 
by telegram, revives bis activity in it with the hope that 
the matter can be concluded with the time extension sug¬ 
gested by Rankin in his telegram of April 8, 1910. April 
10, 1910, Collins wires that be had gone to Denver to per¬ 
fect financial arrangements on the basis of the first pay¬ 
ment for one-half of scrip to be made April 15 and the 
other payments May 20 and July 1. 

Up to this point there may l>e some force in the suggestion 
of the court below that the time extensions are somewhat 
indefinite, although the defendant, as has just been indi¬ 
cated, was working to make his payments, one-half on April 
15 and the balance May 20 and July 1. After that telegram. 

2b 
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however, a new time extension is suggested and agreed to, 
as to which there can be no doubt whatever that the parties 
knew exactly what it was, and as to which a jury would 
have t>een fully authorized in finding that the parties clearly 
and definitely understood it. Thus, on April 10 Rankin 
telegraphed to Collins that if he would take the entire deal, 
pay for first half immediately, pay 6 y>er cent interest on 
deferred payment, and pay him one dollar an acre, he 
would fight for six months’ time on second half. To this, 
on the same day, Collins replied that he could handle all 
on the time arrangement suggested, but could not pay the 
$1 j>er acre, but would pay 25 cents an acre to Rankin, and 
that he could probably close on this basis. Certainly there 
can be no doubt that when Collins referred to the “time 
arrangement suggested” in his answer to the telegram of 
Rankin suggesting six months’ time for payment of second 
half of scrip, he must have referred to the six months time 
extension. As we go on. this fact becomes still clearer. On 
the same date Rankin replies, refusing the 25 cents an acre 
and still asking for the $1 referred to in his first telegram 
of that date to secure the extension. What extension? 
Obviously, the six months' extension. On the 11th comes 
the proposition of Collins to give Rankin 25 cents an acre 
and that he can close immediately —not probably close, but 
ran close—with the time concession. Obviously, the time 
concession of six months, concerning which the parties had 
been keeping the telegraph wires at white heat. This under¬ 
standing. as to the six months' time concession, is absolutely 
put beyond peradventure by the telegram of April 13, 1910, 
from Collins to Rankin in which he says “money in Union 
Bank and Trust Company in Helena. Have scrip forwarded 
this bank. Payment immediately on receipt. Also send 
agreement as to second lot delivery six months and by 
the letter of the Collins Land Company to Mr. Howell Jones, 
of April 1H, 1910 (Ret*., p. 20). in which Collins says: 
“There was a question of securing time on part of the 
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money, irhirh seem-* to have been finally agreed upon 
* * *. Not satisfied with $2 an acre, he (Rankin) had the 
irall to demand another $1 in consideration of securing 
sir months’ time on one-half the amount. * * * that he 

had the funds in the bank to pay for one-half the scrip, and 
arrangements perfected to make the final payment within 
the time agreed upon.” 

Therefore it is perfectly apparent that when Collins sent 
the telegram of April 11, after agreeing to give Ran¬ 
kin 25 cents an acre for the time concession, he offered 
to close the deal thus: To pay for the first half of 
the scrip immediately, to pay 6 ]>er cent interest on de¬ 
ferred payment, and pay for the second half at the expira¬ 
tion of six months. To this offer Rankin wired his ac¬ 
ceptance on the next day. His statement in the telegram 
that "payment of first half must he made tomorrow, Wednes¬ 
day.” was neither more nor less than in accord with the agree¬ 
ment that payment for the first half should be made im¬ 
mediately. And that Collins understood that he was to 
make immediate payment is clear from the fact that he 
wired Rankin on April 13. which was the “Wednesday” re¬ 
ferred to, that he had the monev in hank then. Tn the face 
then of the foregoing it was undoubtedly error for the trial 
court no£ to allow a jury the opportunity of finding that the 
time of payment for the scrip contemplated by the parties 
was certain and definite. 

(3) Referring again to Rankin’s offer of March 2, 1910, 
to purchase the scrip from the railroad company, it will be 
seen that delivers’ of the scrip was to be made in Washing¬ 
ton, either through Britton & Gray or some hank. Of course, 
payment was to he made on delivery, for, as will be here¬ 
after seen, the place of delivery and payment was understood 
to he the same. On March 23 Rankin wires that the first 
half of the scrip will he “here” this week, etc. Again, April 
4, after referring to an extension of time, Rankin telegraphs 
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“payment first half required here ninth instant’' (Rec., p. 
11). On April 5 Rankin informs Collins that the scrip is 
“here.” On April 7 Rankin telegraphs that thirteen thou¬ 
sand and odd acres are “now in American Security and 
Trust Company, this city, subject to my order. Make pay¬ 
ment th-ere and wire me same time.” In the letter of April 
8, 1010, wherein Collins writes Rankin of the practical fail¬ 
ure of his efforts to close the transaction, nothing is said 
nor is any hint given of any place of payment other than 
Washington. Indeed, the letter is silent on that subject. 
The subsequent telegrams, to and including that from 
Rankin to Collins dated April 12. 1010. beginning “your 
proposition accepted.” must, of course, he read in the light 
of the preceding correspondence, all referring, as just stated, 
to delivery of the scrip and payment therefor in the city of 
Washington. The expression in Rankin’s telegram last men¬ 
tioned. reading “payment first half must he made tomorrow, 
Wednesday,” so interpreted, must, of course, he understood 
to refer to Washington as the place of payment. No other 
place had been mentioned or suggested. Tn the telegram 
of Collins, dated April 18. 1910. replying to the one just 
referred to from Rankin, is found the first suggestion or in¬ 
timation that payment should he made outside of Washing¬ 
ton and in Helena. This request for payment at.Helena 
is coupled with a further request to forward the scrip to the 
Cnion Rank and Trust Company of that city. Such a re¬ 
quest was. of course, directly contrary to the explicit terms 
of the agreement contained in Rankin’s letter of March 2 
to the railroad company and to the tenor of the entire cor¬ 
respondence between the parties after that date. It is not 
necessary to argue that after a contract has been completed 
by a definite offer and acceptance, a proposed deviation 
from its terms thereafter by one of the parties thereto in no 
respect changes the contract itself or the obligations of 
those bound therebv. Therefore, we submit that, not onlv 
was the place of payment definitely fixed in 'Washington, 
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but at least, if there was any doubt about it, there was 
enough in the correspondence between Rankin and Collins 
to be submitted to and to support a finding by a jury that 
Washington was definitely agreed iq>on as such place of 
payment. 

To summarize: The quantity of scrip, the price per acre 
thereof, and the time and place of payment therefor having 
l>een definitely determined and agreed upon, we may set 
forth the contract as follows: 

The offer of Collins. April 12, 1010, to pay the sum of 
$12 an acre for a quantity of land scrip amounting to ap¬ 
proximately twenty-six thousand acres; to pay for one-half 
thereof imm/’fliatety, in the city of Washington, at the 
American Security and Trust Company, upon delivery of 
tlie same to him, and to pay for the balance in six months 
thereafter, with interest at 6 per cent on the deferred pay¬ 
ment ; and to pay to Rankin the sum of 25 cents per acre 
as sold. The definite and unequivocal acceptance by Rankin 
<»f this offer by Collins, the words in Rankin’s telegram of 
acceptance, “payment first half must be made tomorrow. 
Wednesday.” being merely a svnonvni of the word “im- 
mediately,” and neither adding to nor subtracting from or 
otherwise affecting the agreement itself. 

The court below in its opinion undertook to construe the 
phrase, “With the time concession can close immediately,” 
contained in Collins’ telegram of April 11, as meaning “we 
can offer” to close (Rec., p. 36). In the light of the prior 
negotiations between Collins and Rankin, clearly showing 
that the trouble in obtaining an extension of time was the 
only obstacle which prevented the consummation of the deal, . 
and therefore when that was removed all was in readiness 
and the parties were eager to complete the sale of the scrip, 
can any reasonable meaning be ascribed to the expression 
“can close” other than “will close?” That Collins so meant 
it is clear from the fact that he had the funds for payment 
in the bank the day after Rankin’s wire of acceptance; he 
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literally complied with everything included in the word 
“immediately;” that Rankin so understood it is apparent 
from the fact of his accepting the proposition. 

Would all reasonable men reach the conclusion that when 


Collins said “can close he meant 


we “can offer’' to close? 


Would they adopt that interpretation which would, of course, 
imply an answer by Rankin that he would accept if the offer 
was made, and then a further communication from Collins 


actually making an offer? What becomes of the expression 
in the same sentence of the telegram, “We give 2af out out- 
share profit,” which the trial court supposed to mean “we 
will give” (Rec., p. 35) ? Would there be an offer by Collins 


as to a part of the deal and a notice that he was only in a 


position to offer as to rest of it all in one breath? Surely the 


trial court rather strained the intent of the parties to show 
that they had no intent. If there was doubt as to what the 
parties meant, it was a question for the jury. That the court’s 
interpretation is unreasonable is illustrated by its query 
(Rec., 86), “What does he (Collins) mean?” (referring to 


the words 


“with the time concession can close immediately”) 


“Close the sale or close the contract?” The answer, collo¬ 
quially, and adverting to Rankin's first message of April 16 
(Rec., p. 15) is, “Close the deal,” for in that telegram Ran¬ 
kin savs. “If you will take entire deal.” etc., and Collins in 
this same telegram of April 11, before the expression under 
discussion occurs, says. “Your proposition impossible: cannot 
finance deal at advanced cost,” etc. What the deal was has 
already l>een shown and need not be further mentioned ex- 
cept that it included the purchase by Collins of the scrip and 
its delivery to him, and was perfectly understood by Rankin 
and Collins. 
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II. 

Even if the telegram from the plaintiff to the defendant, 
dated Tlpril 1*2, 1912, beginning “your proposition accepted,' 
did not make a complete contract between the parties because 
of the word* “payment first half must be made tomorrou, 
Wednesday' (which is denied), the svbse</uent telegrams be- 
tween the parties constituted an acceptance by defendant of 
the alleged modification supposed to be embodied in the wordi 
last (/noted, and resulted in a complete and binding agree¬ 
ment between the plaintiff and defendant. 

In reply to Rankin’s message of April 12, containing the 
words “payment first half must he made tomorrow, Wednes¬ 
day.’’ Collins, instead of refusing to further carry out the deal 
by reason of the requirement relative to the time of payment 
for the first half of the scrip, wires Rankin that the money to 
cover such payment is on deposit in the Union Bank and 
Trust Company at Helena. In other words, he notifies Ran¬ 
kin that the payment can be made. He then, however, asks 
that the scrip be forwarded to Helena. Seemingly under¬ 
standing that if the scrip should be sent to Montana in ac¬ 
cordance to his request just named a delay in the actual pay¬ 
ment therefor will necessarily follow, he includes in his tele¬ 
gram the following: “American Security can wire Union 
Bank about money.” This can only mean that the American 
Security and Trust Company, where the parties had agreed 
that payment and delivery should take place, and which was 
a sort of stakeholder or conduit through which the details 
of the transaction were to be elfected and completed, could 
satisfy itself on the dav mentioned by Rankin in his tele- 
gram, that is to say, on Wednesday, April 13, 1910, the date 
of the telegram from Collins, that the money for payment 
was in hand and ready for use in the transaction. 

Collins knew that Washington was the place of payment, 
and he is endeavoring to change that place to Helena, as 


clearly appears from these words contained in his telegram 
of the 13th, •‘American Security can wire Union Bank about 
money. People interested with me want scrip in bank here 
(Helena) l>efore payment. Hope this arrangement will he 
acceptable." Thereafter Rankin and Collins negotiate with 
reference to payment for the scrip in Helena, the former 
finally succeeding in having the treasurer of the railroad com¬ 
pany, Copeland, communicate with the bank in Helena, with 
the result that it the hank s answer should be satisfactory he, 
Rankin, would forward the scrip. It is the telegram of Cope¬ 
land to the I nion Bank in Helena, disclosing the price per 
acre at which Rankin was buying from the railroad com¬ 
pany, that finally disrupted the transaction. 

Certainly the substance of the telegrams mentioned indi¬ 
cated that Collins, instead of throwing up the deal by reason 
of the words in Rankin’s telegram of April 12, “payment 
first half must he made tomorrow, Wednesday,” with those 
words before him actually closed the deal by depositing the 
purchase price, and thereafter asked for change of place of 

delivery. 

' %/ 


III. 


The plaintiff fully obtained the time concession of six 
months from the railroad company. 

The trial court in his opinion ( Rec., p. 37) held that the 
plaintiff did not give any promise of extension to the defend¬ 
ant for the payment for the second half of the scrip. The 
court savs: 


“He only intimated that it could be done. That 
would not have been sufficient. He at no time fur¬ 
nished the defendant with any satisfactory assurance 
that the railroad company would make the acceptance 
[extension?], without which from the very start the 
defendant refused to accept this offer” (Rec.. p. 38). 
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In reply to this supposed uncertainty, with respect to the 
time extension, the following observations are in point: In 
the first place, when Collins on April 11 telegraphed Rankin 
his proposition that lie could close the deal immediately 
with the time concession, and Rankin accepted that proposi¬ 
tion, the agreement with respect to the extension of time was 
completed. The situation between the parties then was that 
if for any reason the time concession should thereafter fail 
Collins would have his right of action against Rankin for 
breach of the contract between them. But there is no doubt 
as to the actual fact that Rankin had when he telegraphed, 
“Your proposition accepted," the promise of six months’ ex¬ 
tension from the railroad company. This is proved by the 
following reference to the record: Rankin testifies (Rec., p. 
18) that Mr. Howell Jones said to him, at or about the time 
when Rankin made his proposition of purchase to the rail¬ 
road company, “All of your further transactions in this mat¬ 
ter you may carry on with Britton and Gray. They repre¬ 
sent the company here, and you can look to them for your 
future transactions.’’ Mr. Alexander Britton, of the firm of 
Britton and Gray, was a witness at the trial on behalf of the 
plaintiff, and with respect to the extension of time said (Rec.. 
p. 28), “I thought that, under that provision (of the contract 
with the railroad company as to time of delivery of the 
scrip), Mr. Rankin had a right to claim or might possibly 
claim that the limitation of time did not begin to run until 
he chose to exercise the option, and I think it was on April 
l^tli or thereabout, when 1 authorized him to say that an 
extension of six months time, under those conditions, would 
be granted—1 mean six months for the taking up of the 
second half of the scrip—the first half to be paid for imme¬ 
diately Again he testified (Rec., p. 28), “I think the first 
message that I ever saw on the question of any change in the 
consideration or amount was the telegram which he showed 
me from Collins stating that he would pay 25 cents an acre 
if he could get a six months’ extension. My recollection is 

3b 


that Mr. Rankin brought that telegram to me and went fully 
into the question again, and on the next day, April 12th, / 
authorized him to .say that the extension mould be granted.' 

On cross-examination Mr. Britton repeated his assertions 
with reference to the six months’ time extension, saying 
(Ree., p. 30) : “I authorized Rankin to say that the exten¬ 
sion would he granted. I think that at the same time 1 pen¬ 
ciled off the telegram of April 12th.” * * * “I think it 

was either the night of April Llth or 12th that I agreed to 
give Rankin the six months extension.’’ * * * “I 


granted the extension to Rankin on the 12th.*' As to his 
authority to grant the extension, Mr. Britton testified (Rec., 
p. 29) : “Mv recollection is that Jones told Mr. Rankin that 
he put it in our hands and that we had absolute authority to 
deal with the matter not only to complete that but to sell it 
to anybody else at $10 an acre. The authority we had was 
not at all to sell it on that basis—we coaid sell it on any basis 
provided it netted the company $10 an acre." * * * “J 

did have authority from Mr. Jones to grant any extension 
for the purchase of this scrip if I thought proper. I think 
we could have bound the company to any time." And again 
he said (Rec., pj>. 30, 31) : “/ say again that I considered aV 
through these negotiations that I had authority to do as l 
pleased except as to the net price of $10 an acre.’ * * * 

“The reason why l telegraphed Mr. Jones teas largely for my 
own guidance and protection. It was not because of any 
doubt in my mind as to our authority at all. ’ 

From the foregoing excerpts it would seem to be beyond 
controversy that Rankin had the six months’ time extension 
from the railroad company for the payment of the second 
half of the scrip at the time when he telegraphed Collins, 
“Your proposition accepted.” In the face of such evidence 
we submit the trial court was not justified in culling from 
Rankin’s telegram of April 13, 1910 (Rec., p. 16), the 
words, “Assured smooth sailing after first payment,” and 
from his telegram of April 14. 1910, the sentence, “Again 
assure you satisfactory future treatment and am speaking 




advisedly/’ and using them as an argument from which 
to infer that Rankin had never obtained any extension, or, 
in other words, had only “intimated” that the extension 
could he arranged. Such expressions used by Rankin in 
his telegrams last mentioned were undoubtedly for the pur¬ 
pose of inducing Collins to abandon his request for the de¬ 
livery of the scrip in Helena. They are, in a measure, collo¬ 
quially confirmatory of the fact that he had already ob¬ 
tained the extension, as to which the evidence of Mr. Britton 
leaves no doubt. 

The court below left none of the foregoing questions for 
the determination of a jury, but, with due regard to prior 
decisions of the Supreme Court of the United States and of 
this court, which are numerous, must have held that “but 
one reasonable view can he taken of the evidence and of its 
every intendment, and that view is utterly opposed to the 
plaintiff’s right to recover.” Railroad vs. Carrington, 3 
App. I). C., 101. The appellant is entitled to a reversal if 
the propositions above discussed are open to difference of 
opinion among reasonable and fair-minded men. 

Por all the reasons hereinbefore set forth it is respectfully 
submitted that the judgment of the Supreme Court of the 
District of Columbia should be reversed and a new trial 
granted, in order that a jury may pass upon the controversy 
between the parties. 

CHARLES L. FRAILEY, 

Attorney for Appellant. 
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JEREMIAH COLLINS, Appellee. 


BRIEF FOR APPELLEE. 


Statement of Facts. 

I his is un appeal from the judgment of the Supreme 
Court of the District of Columbia entered on a verdict of 
the jury directed by the court in favor of the defendant 
below who is the appellee here. The cause of action was for 
a breach of an alleged contract, the details of which will 
hereinafter appear. For convenience we will adopt the 
designation suggested by counsel for appellant by referring 
to appellant as plaintiff and appellee as defendant. 
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At the close of plaintiff's testimony defendant made a 
motion to direct a verdict on the ground that the evidence 
showed that there was no complete contract between plaintiff 
and defendant, that there was no meeting of the minds of 
the parties, and the court, after argument and consideration, 
granted the motion. 

The negotiations over which this suit arose began about 
the 2d day of March. 1910, when the plaintiff entered into 
a certain agreement with the Atchison. Topeka and Santa 
Fe Railroad Company, relating to the purchase of approxi 
matelv 26,000 acres of what was known as “unrestricted 

V 

forest reserve lieu land scrip,” which was then owned by 
tlie Railroad Company (Rec., 7). 

The agreement between Rankin and the Railroad Com¬ 
pany is represented by two letters, one dated March 2. 1910. 
from Rankin to Britton A Gray, who were the local attor¬ 
neys of the Railroad Company, as follows: 

“March 2, 1910. 

“Messrs. Britton & Gray, 

'‘(Hover Building, Cit;/. 

“Gentlemen: Referring to the several interviews 
we have recently had concerning the purchase of the 
unrestricted forest reserve rights of the Santa Fe 
Pacific Railroad Company. I l>eg to submit the fol¬ 
lowing offer. 

“1 will purchase at $10.00 per share, the entire 
present holdings of the company of the character 
named above, less such acreage that may be retained 
exclusively for company use. 

“This is upon the understanding that the entire 
acreage, after deducting what the company will re¬ 
tain for its own use. will be approximately 26.000 
acres. 

“Peliverv of one-half of the area to be made in 
not less than thirty days, and of the remainder in 
not less than sixty days after the company’s accept¬ 
ance hereof, through you. or some bank in this city. 

******* 

“Verv sincerelv vours. 


“Jno. M. Rankin/’ 
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And one from Britton & Gray to Rankin, dated March 
9, 1910, as follows: 


“March 9, 1910. 

“John M. Rankin, Esq., 

“Marulan d B u ilding, 

“Washington, D. C. 

“Dear Sir: We are today in receipt of telegram 
from Mr. II owel Jones, Land Commissioner of the 
Santa Fe Pacific Railroad Company, authorizing us 
to accept the offer made by your letter of March 2, 
1910, for the purchase of approximately 25,000 
acres of the unrestricted forest lieu rights of that 
company. We accordingly notify you of the above, 
with suggestion that the time for delivery mentioned 
in your original offer will begin from this date. 

“Yours very truly, 

“Britton & Gray/' 

(Rec., 7-8.) 


Thereafter, on the 14th day of March, 1910, Rankin 
wrote to Collins, offering, as he expresses it, to turn over his 
deal with the Santa Fe to Collins, at a price of $12 per 
acre (Rec.. 9). He enclosed in this letter what purported 
to he a copy of his letter to Britton <fc Gray, and a copy 
of Britton <fc Gray’s letter to him, set forth above, but in this 
purported copy he had substituted the price $12 per acre 
for the price $10 per acre, so that the latter appeared to 
read that the Santa Fe people were selling this scrip to 
Rankin for the sum of $12 per acre (Rec., 20, 21, 22). 

After the letter from Rankin to Collins of March 14th, 
which was addressed to and received by Collins in Wash¬ 
ington. Collins went West to his home at Helena, Mon¬ 
tana (Rec., 21), and all subsequent negotiations between 
the parties were carried on by means of letters and telegrams, 
principally telegrams. This correspondence began on the 
23d of March and continued until the 14th of April. As 
it is contended by plaintiff that a contract is found within 
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this correspondence, it is necessary that it should l>e set 
forth hi ertenso. It is as follows: 

“March 23, 1010. 

“Hon. Jeremiah Collins, 

“II(Jena, Montana: 

“The first half of the lot will he here this week 
ready for delivery if you want it ahead of time. Am 
advised it will all he in the smaller denominations. 
Would like your definite reply by wire by the twenty- 
fifth instant if possible. 

“John M. Rankin.” 
“March 28, 1010. 

“Jeremiah Collins, 

“Ildtiia, Montana: 

“What do you intend to do? Please answer im¬ 
mediately. Important. 

“John M. Rankin/’ 


“Helena. Mont., M'ch 28. 

“John M. Rankin. 

Maryland Bldg., TP., I). (\: 

“Jeremiah Collins out of town back Wednesday 
will wire then. 

“The Collins Land Co.” 


“March 20. 1010. 

“Hon. Jeremiah Collins. 

“ Helena . Montana: 

“Telegram of yesterday not intended to be unduly 
pressing. I bad been advised that first consignment 
will be here next Friday and asked direct questions 
concerning acceptance and payment. Hence my 
direct question to you. Would appreciate full and 
specific telegraphic reply soon as possible. 

“John M. Rankin.” 

“March 20, 1010. 

“Mr. Jeremiah Collins, 

“ Helena, Montana. 

“My Dear Collins: You are not to consider mv 
telegram of yesterday as intended to be peremp- 
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tory in tone, and T say this because on looking it 
over this morning 1 see that it might be given that 
construction. The fact is that. 1 was exceedingly 
busv vesterdav and dictated it at a time when other 

i i • 

matters were pressing me and 1 simply wanted to 
get it out of the way, and chose the first words that 
came to me to effect the purpose T had in mind. 

“As the 9th of April is the date for delivery of 
the first half of the Santa Fe rights, and as there are 
strong reasons why T would like your definite answer 
as far as possible in advance, I thought it would 
he all right to make my inquiry by wire, and I am 
in hopes that I will have your answer on Wednesday, 
as indicated in a telegram I have just received from 
vour office. 

“Of course 1 realize that you have probably had to 
consume some time in getting this matter into shape, 
and yet my position in the transaction is of such a 
character that T know you will appreciate why 1 
want as prompt an answer as possible. 

“Very sincerely yours, 

“John M. Rankin/' 

‘dk S.— From a talk I had with your office yes¬ 
terday I conclude that you will probably not come 
back to the city to close the deal, but will close :t 
by correspondence, and on that account I am par¬ 
ticularly anxious to hear from you. so as to know the 
procedure vou propose, &c., &c. 

“J. M. R” 

“Helena, Mont., March 31. Ap'l 2, TO. 
“J. M. Rankin, 

“ Man/hnuJ . Washington, D. C.: 

“Have l>een out of town am finding difficulty 
raise so much money this time of year when banks’ 
demands are heaviest am still working can you mod- 
ifv terms to deliver half within the thirty days and 
balance in equal lots every thirty days for five 
months six per cent interest deferred payments. 
Trv it. 

t- 


“Jeremiah Collins." 
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“April 2, 1910. 

“Jeremiah Collins, 

“Helena, Montana: 

‘Party declines extension asked. Intimates might 
agree to deliver first half April ninth, one-fourth 
May twentieth and balance June seventh with six 
per cent interest from May twentieth. Would this 
suit you? Please answer definitely today. 

“John M. Rankin/’ 

“Helena, Mont.. April 2. 

“John M. Rankin. 

‘Maryland Building . Washington , I). C.: 
“Extension suggested would hold (help) some hut 

would like second and third deliverv Slav twenty 

« • « 

and Julv one this would almost cinch the deal, trv 
• • 

let me know Monday will advise definitely Wednes¬ 
day. 

“Jeremiah Collins/' 
“April 4. 1910. 

“Jeremiah Collins, 

“ Helena , Montana: 

“Jones says prefers not approach Ripley for ex¬ 
tension until good faith is evidenced by paying for 
first half which is now here. Then no doubt May 
twentieth and July first will he granted. Fact is 
they regret this deal, because could have peddled 
more than half at much letter price. 

“Payment first half required here ninth instant. 
Must he prompt. Please answer definitely imme¬ 
diately. 

“John M. Rankin/' 
“April 5. 1910. 

“Jeremiah Collins, 

“ Helena, Montana: 

“Scrip that is now here is all in forties. Jones in¬ 
quires whether want remaining half in forties. Says 
extra cost would he about twelve hundred dollars. 
Instruct me definitely on the point as soon as pos¬ 
sible. 


“John M. Rankin/' 
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“Helena, Montana, Apr. 6, 1910. 
“J. M. Rankin, 

“Mainland Building, Wash’n, D. C.: 

• Success hanging in the balance. Cannot advise 
deiinitely until tomorrow afternoon has been up 
hill task account Volstead bill and general fear of 
hostile legislation. 

“Jeremiah Collins.” 
“April 7, 1910. 

“lion. Jeremiah Collins, 

‘Helena, Montana: 

“Am authoritatively and positively assured neither 
Volstead nor any other hostile legislation possible. 
Thirteen thousand and three and forty-nine bun- 
dredths acres now in American Securitv and Trust 
Company this city subject my order. Make payment 
there and wire me same time. 

“John M. Rankin.” 
“Helena, Mont., Ap’l 7. 

“John M. Rankin, 

“Mainland Building, Wush u, D. C\: 

"My first Waterloo on a scrip deal. Sorely disap¬ 
pointed in result. Most important party weakened 
last moment. See no hope in two days remaining. 
With more time and lietter terms could yet succeed, 
but feel have no warrant to urge same. If possible 
get concession in time and terms. Make first de¬ 
livery one-fourth and balance easy as possible. 
Would like opportunity to win. 

“Jeremiah Collins/’ 

“April 8, 1910. 

“Jeremiah Collins, 

“Helena, Montana: 

“Acting your assurances obligated myself to pur¬ 
chase. Concession in price impassible. While not 
certain might secure delivery thirteen thousand fif¬ 
teenth instant, one-fourth May twentieth, one-fourth 
July first. Certainly nothing better, and will not 
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ask this unless advised definitely vou can and will 

1/ ^ 

close il these terms secured. Prompt answer import¬ 
ant. 

“John M. Rankin.“ 
“Helena. Mont., April 8, 1910. 

“J. M. Rankin, 

“Maryland Washington, l). C.: 

“Will send definite answer tomorrow. 

“J. Collins." 

“Helena, Montana, Apr. 8-10. 
“Mr. .John M. Rankin, 

“ Washington , I). C. 

“Dear Mr. Rankin: This is simply to confirm 
my telegram of last night and to express further 
regret as to the failure of our deal. We have cer¬ 
tainly worked hard enough to get it through and 
thought for sometime that we would l>e successful. 
This is a very considerable sum of money to raise 
in a small community or even in a Western State. 

I think there would have no trouble at all only for 

«/ 

the fear that something in the way of adverse action 
may be taken by Congress or by the Department. 
Every one seems to have heard of the Volstead bill 
and while I was able to convince them there is noth¬ 
ing in this and that it has no possible show of be¬ 
coming a law still they could not abuse their minds 
altogether of the fear that something of this nature 
might be passed. Even the President’s so-called 
Conservation measures, including authority to with- 
draw public lands indiscriminately, had some effect. 
Pear was expressed that there might be such heavy 
withdrawals that nothing would he left worth while. 
A few days ago Senator Carter in a speech on the 
floor of the Senate referred to the agreement of the 
Santa Fe Company as one of the shadiest transac¬ 
tions of recent years and even this was not over¬ 
looked. These items will show vou the difficulties 
we had to meet. 

“Another obstacle was the particular season of the 
year. At this time our bankers have the greatest 
demand for funds and do not like to go into side deals 
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requiring a large amount of money, as it might in¬ 
terfere with the proper care of other regular custom¬ 
ers. If it had been three months later there would 
really have been no trouble in raising the money. 

“Our Bank offered to finance the deal if better 
terms could be secured such as those indicated in 
my telegram of last night, namely delivery of one- 
fourth the present time and the remainder in 
monthly installments. I suppose the Company would 
not agree to such a proposition but if they do I am 
sure we can get away with it. 

“1 can hardly express my regret over the failure 
of this deal. I was most anxious to secure this block 
of scrip, but of course did not have the means to 
handle it without very considerable help from oth¬ 
ers. I would have notified vou much earlier onlv that 
1 was really hopeful of success up to about three 
. o’clock yesterday. We had one party who proposed 
to take the whole proposition, that is to finance it 
and he had the matter under consideration for three 
or four days. He consulted with his attorneys and 
I have no doubt that threw cold water on the pro¬ 
posed investment for the reason perhaps that they 
really knew nothing about it. This was one of the 
prominent bankers and wealthiest men of the State, 
who could have financed the deal without feeling it. 

I fully appreciate the fact that you are a loser by 
this result and regret it very much on that account. 
But 1 want you to understand that 1 did the verv 
best possible. Hoping something may come of it 
to you if not to us, T l>eg to remain. 

“Verv truly vours, 

“Jeremiah Collins.” 

“Helena, Mont., April 9th/10. 

“.J. M. Rankin, 

“Maryland Bldg., Wash’n, l). C.: 

“We can handle half and have other party working 
to take rest looks like we can come through with ex¬ 
tension suggested. Will stay with it. 

“Jeremiah Collins/' 
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April 10-Id. 

“John M. Rankin. 

1908 Kal Road , \\\, D. C.: 

“Go Denver tonight. Expect perfect financial ar¬ 
rangement hy fifteenth other payments May twenty 
and July one get the extension. 

“Jeremiah Collins. ' 

“April 10, 1910. 

“Jeremiah Collins, 

‘ Helena, Montana: 

“If you will take entire deal, pay for first half 
immediately pay six per cent interest on deferred 
payment, and pay me one dollar an acre as sales are 
made, I will make hard tight for six months' time on 
second half. Answer today if possible. 

“John M. Rankin.’’ 

“Billings, Montana, 10. 

“Jno. M. Rankin, 

“Maryland Building, Wasli' n, l). <’.: 

“Telegram phoned here can handle all (on) time 
arrangement suggested as profits must he divided in 
three cannot stand the commission will pay twenty - 
five cents an acre as sold return to Helena tonight 
can probably close this basis answer Helena. 

“Jeremiah Collins.’’ 

“April 10, 1910. 

“Jeremiah Collins, 

“ Helena , Montana: 

“Twenty-five cents no inducement. One dollar 

an acre on entire lot as sold necessary to secure ex- 

« 

tension. Please understand I am acting under defi¬ 
nite instructions and at same time trying to help you 
land entire deal. Final answer Monday forenoon 
essential. 


“John M. Rankin." 
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“Helena, Mont., 11. 

“John M. Rankin, 

“Maraland* Bldg., Washington, D. C.: 

“Your proposition impossible cannot finance deal 
at advance cost we give twenty five cents out our 
'bare profits with tbe time concession can close im¬ 
mediately. 

“Jeremiah Collins/' 
“April 12, 1910. 

“Jeremiah Collins, 

Helena, Montana: 

“Your proposition accepted. Payment first half 
must 1)0 made tomorrow, Wednesday. Wire me 
when made and instruct Trust Company about de¬ 
livery. 

“John M. Rankin/' 
“Ap'l 13, 1910. 

“John M. Rankin, 

“ Mar gland Bldg., Wash’n, D. C.: 

“Money in TTiion Rank & Trust Co., Helena. 
Have scrip forwarded this bank payment imme¬ 
diately on receipt. Also send agreement as to second 
lot delivery six months. American Security can wire 
Cnion Rank about money. People interested with 
me want scrip in bank here before payment. Hope 
ibis arrangement will be acceptable. Certainly not 
unreasonable, lias been hard pull and am gratified 
with result, vour account well as mine. 

“Jeremiah Collins." 

“April 13, 1910. 

' Jeremiah Collins. 

Helena, Montana: 

“As you know agreement required payment here 
last Saturday. Situation critical, fear loss deal if 
ask delivery Helena. A T ou know company will cor¬ 
rect any error or deficiency. Hence no good ground 
your request and strongly advise unconditional pay¬ 
ment here tomorrow. Assured smooth sailing after 
first payment. Answer quick. 

“John M. Rankin." 
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Apr. 14. 


“John M. Rankin, 

“Maryland Bldg., Washn,'D. C.: 


“Ouerrv’s report not received until seven o’clock 
satisfactory company make good any duplicated ba¬ 
sis. I)id not get all money in bank until three 
o’clock and then immediately wired. Requirement 
scrip be sent our bank natural for people advancing 
monev who do not fullv understand. Would not 

i • 

personally insist do not let this slight variation de¬ 
feat deal union bank and trust company will con¬ 
firm money is available. Letter from Britton & Gray 
will suffice as to six months’ time second lot. 

“Jeremiah Collins.” 


“April 14, 1910. 

“Jeremiah Collins, 

"Ils Trim, Mon tuna: 

“Company lias wired order to return scrip. If 
you want it payment necessary before three o’clock 
today. Again assure you satisfactory future treat¬ 
ment and am speaking advisedly. Cut your strings 
or we will lose deal. 

“John M. Rankin.” 


“Helena, Mont., 14. 

“John L. Rankin. 

“Man/land Bldg.. Washington, D. C.: 

“Union Bank just wired von will honor draft scrip 
attached and remit eastern exchange without cost 
four parties in deal who insist on payment this way 
see Britton and Gray and try arrange it our parties 
right from business standpoint and are immovable 
don’t let deal fail now. 

“Jeremiah Collins.” 
“April 14, 1910. 

“Jeremiah Collins, 

'"Helena, Montana: 

“Wired Jones this morning. He answers Cope¬ 
land has wired Union Bank. If their answer satis¬ 
factory will forward scrip. 


“John M. Rankin.” 
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“April 14. 

“John H. Rankin, 

1903 Kalo. Rd.: 

“Copeland Treasurer Topeka telegraphs Union 
Bank disclosing price of scrip ten dollars it has 
queered the deal. My parties absolutely refuse to 
stand the commission. Can't go further that basis. 

“Jeremiah Collins/' 

(Rec., 9-17.) 

Counsel for plaintiff contended that the telegram of Ran¬ 
kin s dated April 12th, beginning: “Your proposition ac¬ 
cepted. Payment first half must l>e made tomorrow, 
Wednesday, etc., etc./' constituted the acceptance on the 
part of the defendant. Also that if this did not constitute 
an acceptance the subsequent telegrams of April 12th, 13th, 
and 14th made up an offer and acceptance. The court be¬ 
low decided adversely to both of these contentions. Plain¬ 
tiff claimed the sum of $52,000 damages. 


ARGUMENT. 

The chief contention of the plaintiff is that Collins’ tele¬ 
gram of April 11th, No. 23 (Rec., 15), constituted an offer 
and his telegram of April 12th, No. 24 (Rec., 18), consti¬ 
tuted the acceptance. The so-called offer is in thesg terms: 
“Your proposition impossible. Cannot finance deal at ad¬ 
vance cost. We give twenty-five cents out our share of 
profits with the time concession can close immediately.” 
And the reply telegram is: “Your proposition accepted. 
Payment first half must be made tomorrow, Wednesday. 
Wire me when made and instruct Trust Company about de¬ 
livery.” 

Defendant contends on his part that neither of these was 
sufficient as an offer or an acceptance, nor does the corre¬ 
spondence, taken as a whole or in any of its integral parts, 
make out a contract between the parties. First, in that the 
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telegram of the 11th was not sufficiently definite in its terms 
to constitute an offer—that il was merely a preliminary 
step in the negotiations and even if the acceptance had been 
absolute, could not have been converted into a contract. 
Second, that even if this were considered an offer, the ac¬ 
ceptance was not sufficient because it was qualified and 
brought into the negotiations a new condition to which Col¬ 
lins never agreed. Third, that Collins’ offer, if it was an 
offer, was the offer of a promise for an act—a unilateral con¬ 
tract—which was never completed by performance in accord¬ 
ance with the terms of the offer. 

We shall discuss these in the order set forth. 

Before proceeding to this discussion, however, an obviom 
and a fundamental error in the whole of plaintiff’s argument 
should be noted here. Throughout the brief he assumes that 
the question of the construction of the papers before the 
court should have been submitted to the jury to determine 
whether or not any contract existed. Indeed, we may say 
that plaintiff seems to predicate his brief upon this theory. 
Of course he entirely overlooks the fact that the construc¬ 
tion of a written instrument is a matter which falls within 
(lie exclusive province of the court as a question of law. 
Walker vs. Bank of Washington. 3 Now.. 02. 

Sweeney vs. Easter, 1 Wall., 105. 

Bussell rs. Ely. 2 Black., 575. 

Where letters and telegrams are employed by the partie.-, 
this constitutes a written instrument for the court’s con¬ 
struction. 

“Where the contract consists wholly of letters and 
telegrams, the question whether they constitute a 
contract is one of law for the court.” 

James r. s*. Marion Fruit Co., 59 Mo. App., 207. 

Falls Wire Mfg. Co. vs. Broderick. 12 Mo. 
App., 382-385. 

‘‘The question whether an offer is accepted so as to 
make a legal contract is a question of law.” 

Potts vs. Whitehead, 20 N. J. Eq., 59. 
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The use of telegrams as the evidence of the contract of 
parties is governed by the same general rules which are ap¬ 
plied to other writings. 

Saviland vs. Green, 40 Wis., 431. 

This should be borne in mind in the discussion which 
follows. 


I. 

No Offer. 

The lirst contention of the defendant is that the telegram 
from Collins to Rankin of April 11th, “Your proposition 
impossible. Cannot finance deal advance cost. We give 
twenty-five cents out our share profits. With the time con¬ 
cession can close immediately/’ which plaintiff argues is 
the basis of the contract—the offer—was only a preliminary 
step in the negotiation and not an offer sufficiently definite 
in its terms to enable plaintiff to convert it into a contract 
by acceptance. 

In all negotiations of this nature, i. e., by telegraph and 
post, care must he taken not to construe as an agreement 
statements which the parties have intended simply as pre¬ 
liminary negotiations—mere statements or concessions of 
terms for future contracts—rather than statements or terms 
of a contract which the opposite party is Invited then and 
there finally to close by acceptance. 

Cedar Rapids Lumber Co. vs Fisher (Iowa), 4 L. R. 
A. (N. S.), 177. 

Lyman vs. Robertson, 14 Allen, 242. 

Moulton vs. Kershaw, 59 Wis., 316; 48 Am. Rep., 
516. 

Beaupre vs. P. & A. Tel. Co., 21 Minn., 155. 

Com. Tel. Co. vs. Smith, 47 Hun., 494. 

Wilie vs. Price, 5 Rich. Eq., 91. 
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Now the essential word in this telegram is “can.” Its use 
instead of the word “will” shows a reservation on defend¬ 
ant’s part. What defendant wants to know before nego¬ 
tiating further is a certain fact, viz., whether or not the plain¬ 
tiff can get a further extension of time for delivery of the 
scrip. If he can get the extension then defendant can (not 
will) close with him. The word imports potentiality—it 
does not constitute an offer. The whole message clearly con¬ 
templates further action on plaintiff's part and further ad¬ 
vice to be given defendant. 

It must be presumed that if defendant had meant w : H 
clast he would have said “will clast," and that as he used 
the words "can clast" instead, he did so purposely and 
meant to express the exact thought which those words im¬ 
ply. and that thought is "I have the ability to conclude, 
not “I offer to conclude.’' The court is not called upon to 
make.a contract for parties, but to construe that which they 
have written. 


This seems to u> to l>e absolutely conclusive, but if the 
slightest semblance of doubt remains that Collins did not use 
the words "can clast" advisedly—that he did not mean “can 
close” when he said so—this doubt is removed when we con¬ 
sider Hankins telegram of April St 1 1 (Rec. 12. p. Iff). Col¬ 
lins, in his telegram just before this one ( Rec.. 12) has asked 
Rankin if possible to get an extension in time and terms, and 
Rankin replied: “* * * Will not ask this unless advised 

definitely you can and will clast if the*e term' secured. 

It might further be argued that the so-called offer is too 
indefinite and ambiguous on the question of the time con¬ 
cession, inasmuch as there were four different time conces¬ 
sions discussed in the various telegrams between the parties. 
On April 10th Rankin wired Collins, “One dollar an acre 
on entire lot as sold necessary to secure extension.” What 


extension? The six months’ extension last discussed—per- 


haps—probably, but neither perhaps nor probably is suffi¬ 
cient to support a contract. It must be certain, and as 
there were four separate time concessions variously discussed, 
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and all referred to as “the time concession /’ it surely can¬ 
not l>e argued that the matter was free from ambiguity. 

If it be true that an offer must he definite, certain, spe¬ 
cific and complete, then defendant earnestly submits that 
the telegram which plaintiff contends was converted into 
the binding contract by the next telegram from him to de- 
fern lant does not satisfy these requirements, and therefore 
there was no contract l>etween the parties. 


II. 

No Acceptance. 

The second contention of defendant is that even if the 
so-called offer he considered to lie an offer capable of accept¬ 
ance, the acceptance was not sufficient because it was condi¬ 
tional in its terms. Rankin’s telegram says: “Your propo¬ 
sition accepted. Payment first half must be made tomor¬ 
row, Wednesday,” etc. This is the introduction of a condi¬ 
tion. It is no more than a counter offer. Rankin, in effect, 
says, “I will accept your proposition, provided you make 
payment here tomorrow,” etc. 

While the rules of law applicable to offer and acceptance 
are familiar and elementary, we should examine into some 
of the cases in which they have been applied to see the 
strictness with which all the courts, and particularly the 
Supreme Court of the l nited States, have applied them. 

Chittu on Contracts . 11 American edition . at page 15, 
says: 

‘‘Where an agreement is sought to be established 
by means of letters, such letters will not constitute 
aii agreement, unless the answer be a simple accept¬ 
ance of the proposal, without the introduction of 
anv new terms. 

******* 

“The agreement is not complete until there is upon 
the face of the correspondence a clear accession on 
both sides to one and the same set of terms.” 
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Parsons on Contracts, (ith edition, at page 476, says: 

“The assent must comprehend the whole of the 
proposition. It must be exactly equal to its extent 
and provisions, and it must not qualify them by any 
new matter.” 

Chirk on Contracts (founded on Anson), at page 28, says: 

“If a person offers to do a thing, and the }>erson 
to whom the offer is made accepts conditionally, or 
introduces a new term into the acceptance, his an¬ 
swer is not an acceptance. It is either a mere ex¬ 
pression of willingness to treat, or it is in effect a 
counter offer. A proposal to accept or an acceptance 
varying the terms from those offered is a rejection of 
the offer and the offer is then no longer open to ac¬ 
ceptance.’’ 

/ 

In Eliaxon rs. Ilensliaie. -1 Wheat, 225, a leading case, 
the defendant offered to buy flour from the plaintiffs, stating 
in his offer that the answer should be sent by return of the 
wagon which brought the offer. The plaintiffs, instead of 
sending their acceptance by the wagon, mailed it to the de¬ 
fendant at a place other than the destination of the wagon, 
but where it was duly received by the plaintiff. It was held 
that this acceptance was not sufficient to constitute a con¬ 
tract. as it was not sent by the means and to the place pre¬ 
scribed in the offer. The court said: 

“It is an unchangeable principle of the law of 
contracts that an offer or a bargain by one person to 
another imposes no obligation upon the former until 
it is accepted by the latter according to the terms 
in which the offer was made. Any qualification of or 
departure from those terms invalidates the offer un¬ 
less the same be agreed to by the person who made 
it. I'ntil the terms of the agreement have received 
the ent of both parties the negotiation is open and 
imposes no obligation on either.” 
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,jtj 

In hirst National Bank vs. Hall, 101 U. S., 43, where • 

tiiere were certain counter letters between a brokerage firm 
and the hank with respect to the cashing of drafts—which 
letters the court held did not constitute a contract, as there 
was no meeting of the minds of the parties, no mutuality 
of assent to the same thing—the court said: 

“A proposal to accept, or an acceptance upon terms 
varying from those offered, is a rejection of the offer’ 
(Citations). 

In Mi n ne a polls, etc.. Railway Co. vs. Columbus Rolling 
Mill, 119 r. S., 149, the defendant offered to sell to the 
plaintiff two thousand to five thousand tons of iron rails on 
certain terms specified, and added that if the offer was ac¬ 
cepted the defendant would expect to he notified prior to 
December 20th. The plaintiff hv telegram and letter, re¬ 
ferring to defendant’s letter to it, directed the defendant to 
enter an order for twelve hundred tons on the same terms. 

This the defendant refused to do. Thereafterwards the 
plaintiff telegraphed an order for two thousand tons, and this 
also the defendant refused to fill. The court said: 

“The rules of law which govern this case are well 
settled. As no contract is complete without the mu¬ 
tual assent of the parties, an offer to sell imposes no 
obligation until it is accepted according to its terms. 

So long as the offer has been neither accepted nor re¬ 
jected. the negotiations remain open, and impose 
no obligation upon either party; the one may de¬ 
cline to accept, or the other may withdraw his offer; 
and either rejection or withdrawal leaves the matter 
as if no offer had ever been made. A proposal to 
accept, or an acceptance, upon terms varying from 
those ottered, is a rejection of the offer, and puts an 
end to the negotiation, unless the party who made 
the original offer renews it, or assents to the modifica¬ 
tion suggested. The other party, having once re¬ 
jected the offer, cannot afterwards revive it by ten¬ 
dering an acceptance of it. Eliason vs. Henshaw, 4 
Wheat., 225 (17 U. S., bk. 4, L. Ed., 556) ; Carr vs. 
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Duval, 14 Pet., 77 (39 U. S., bk. 10, L. Ed., 361) ; 
Nat. Bank r*. Hall, 101 U. S., 43, 50 (bk. 25, L. Ed., 
822, 825); Hyde vs. Wrench, 3 Beav., 334; Fox vs. 
Turner. 1 Bradw., 153.” 


In Klein lions vs. Jones , (><S Fed.. 742. before Taft. Burton 
and Severens. in which Judge Severens rendered the opin¬ 
ion, it is said: 

“Then, recurring to the rules of law whereby such 
binding contract may be formed, it is an elementary 
doctrine that, to constitute a valid contract, the minds 
of the parties must have met, and agreed to the terms 
of their agreement. It is necessary, not only that 
the parties shall have assented to the several term- 
of the contract, but. in order that there shall he any 
bond which shall tie the parties in mutual obliga¬ 
tions. their assent must he communicated to each 
other. Smith vs. Hughes. L. K., 6 Q. B., 607. per 
Blackburn, J. : Cornish vs. Abington. 4 Hurl. & X., 
549: Cox vs. Troy. 5 Barn. A' Aid . 474; Browne vs. 
Hare, 3 Hurl. A’ X., 495; Shepherd vs. Gillespie. •*> 
Ch. App., 764; In re East of England Banking Co.. 
4 Ch. App.. 1-1: Mactier vs. Frith. 6 Wend.. 103: 
White vs. Corlies, 46 X. Y., 467. Where it is appar¬ 
ent that one partv has not consented to the several 

t. 

terms to which the other has agreed no contract is 
formed. If the divergence is of anything which 
partakes of the substance of the contract at all. there 
is no legal agreement: and the court is not at liberty 
to speculate upon the question whether some stipu¬ 
lation which it might think of minor importance, or 
some variation which it might think would not have 
influenced the parties in making the contract, can he 
dispensed with, and the parties held, in disregard of 
them. Bank vs. Hall. 101 V. S.. 50; Eggleston vs. 
Wagner, 46 Mich.. 610. 620; 10 X. W.. 37: Pollock. 
Contracts, e. 1: Leake. Cont.. 17 (3d Ed.): De Sol- 
lar vs. Hanscome, 158 U. S . 216; 15 Sup. Ct.. Sl(>." 


In Merton vs. A. II . Fuel Co.. 22 Fed.. 596. opinion by 
Judge Brewer, an offer was made to sell forty thousand tons 
of coal. The plaintiff telegraphed defendant as follows: 
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“Telegram received. You can consider coal sold. Will be 
in Cleveland and arrange particulars next week.” The court 
held that this was a qualified acceptance and that there was 
no meeting of the minds of the parties sufficient to consti¬ 
tute a contract. 

hi Four Oil Company rs. Fnited Oil Producers, 143 Cal., 
(>23; 68 L. R. A., 226, an offer was made bv the following 
letter: 


e beg to offer you crude petroleum of a guar¬ 
anteed gravity of not less than 15 at the rate of 2 
cents per day, as a minimum, to 3 cars, as a maxi¬ 
mum, for one year from February 1st, 1901, to Feb¬ 
ruary 1st. 1902, at the price of 52VL‘C., f. o. b., Bakers¬ 
field. In case this offer meets with your acceptance 
and you desire to include January next within the 
contract, we shall be pleased to supply you during 
that month at the same rate and at the same terms. 

‘‘Yours truly, 

“Four Oil Company. 

“Charles Musaus, Sec’t’y.” 

The above letter written by the plaintiff was dated De¬ 
cember 19, 1900. On the next day. December 20, 1900. tin* 
defendant replied as follows: 

“Replying to your favor of the 19th inst., would 
say that we accept your proposition therein contained 
for fuel oil for one year at 52 Vo cents, f. o. b., Bakers¬ 
field. on 2 cars per day minimum, and 3 cars per day 
maximjnm. The gravity of the oil to be 15 degrees 
Beaume, as you state, but we wish this distinctly un- 
derstood under this agreement to be 15 degrees 
Beaume at a temperature of 60 degrees Fahrenheit. 
We presume that all oil will be of this grade, as it 
lias been thus far, but we do not wish anv oil below 

t/ 

that gravity at that temperature. 

“Yours truly, 

“United Oil Producers, 

“By Shatter Howard, Secretary.” 




The court said: 


"The rules for determining whether or not a pro¬ 
posal and acceptance constitute a binding contract 
are well settled, and by thi^ court have been ex¬ 
pressed in the following language: ‘To constitute a 
binding contract made in this form (letters) there 
must he a proposal squarely assented to. If the ac¬ 
ceptance he not unqualified, or go not to the actual 
thing proposed, then there is no binding contract. 
1 Wharton. Conti*., £4. A proposal to accept, or an 
acceptance based upon terms varying from those of¬ 
fered, is a rejection of the olfer. First A 'at. Hank' rs. 
Half, 101 1\ S.. :>1 ; 2f> L. Kd.. 82.">. An offer im¬ 


poses no obligation, unless it is accepted upon the 
terms upon which it was made. Tillrtf rs. Cool; 
fount;/, 10.4 S., 101; *20 P. Kd.. .“>70. An ac¬ 

ceptance must be absolute and unqualified. A quali¬ 
fied acceptance i> a new proposal. Civil Code. £ 1 ASA.’ 


1! ristcn rs. Houles , 82 Cal.. 84; 22 Pac.. 1140; and 


Haulers' A- .1/. Mat. Life .l.s-.so., 88 


('al.. 000; 20 Pac.. old. I nder these principles of 
law. it 0 (dear that the court’s ruling was correct, and 


that the minds of the parties had not met in the 
creation of a legal obligation, and this for the reason 


that the acceptance of the defendant was conditional 
and imported into the contract a term not found in 
the original proposal, and one requiring the assent 
of the plaintiff before either could he bound. This 
term is found in the following sentence: ‘Put we 


wish this distinctly understood under this agreement 
to be K> degrees Beaume at a temperature of 00 de¬ 
grees Fahrenheit.’ The original proposition con¬ 
tained no limitation upon the temperature at which 
gravitv was to he determined. That the matter of 


temperature was regarded as of importance is not 
only shown by the condition expressed in re¬ 
spondent’s answer, but is further shown by a copy 
of another contract made by plaintiff, where it is 
specified that the gravity shall be determined at a 
temperature of 70 degrees Fahrenheit. Plaintiff 
having failed to prove its acceptance of the new con¬ 
dition imposed by defendant's letter, it follows that 
the acceptance was not absolute and unqualified, but 
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was conditional, amounting to a new proposal upon 
tlie part of the defendants to which the plaintiff* 
never assented. There was thus no completed con¬ 
tract between the parties, and the judgment appealed 
from is therefore affirmed/’ 


In Eyt/fv ston n s*. II (i(/ner, 46 Mich., 610, it was held from 
the tacts of that case that no contract existed. The court 
said: 


“The existence of a contract is a question inde¬ 
pendent of circumstances which may excuse its per¬ 
formance and as no contract could come into ex¬ 
istence without an agreement of minds, it becomes a 
vital consideration whether the proposal made by 
Kggleston and the acts of Wagner relied on as accep¬ 
tance had reference to the same thing or things in the 
same sense. If, in the answer to a proposal to grant 
Black Acre a person replies that he is ready to close 
the matter and will take White Acre, there is no ac¬ 
ceptance. Neither is there an acceptance where ex¬ 
ecutory proceedings on each side are involved in the 
proposal and the party professing to accept intro¬ 
duces a variance and formulates his adoption of the 
offer with conditions and qualifications which essen- 
tiallv alter some of the constituents or materially varv 
the effect. In such case no contract is brought into 
existence. Kyle vs. Kavanagh, 103 Mass., 356; Suy- 
dam rs. Clark. 2 Sandf., 133; National Bank vs. Hall, 
101 r. S.. 43; Jordan rs. Norton, 4 Mees. & W., 155; 
Hussey rs. TTornpayne, 8 Chancery Div., 670; Tilley 
rs. Cook County, 103 U. S., 155. 

“Tn order to convert a proposal into a promise the 
constituents of the acceptance tendered must comply 
with and conform to the conditions and exigencies of 
the proposal. The acceptance must be of that which 
is proposed and nothing else, and must be absolute 
and unconditional. Whatever the proposal required 
to fulfill and effectuate acceptance must l>e accom¬ 
plished and the acceptance must include and carry 
with it whatever undertaking, right, or interest the 
proposal calls for, and there must be entire agreement 
between the proposal and acceptance in regard to the 
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subject-matter and extent of the interest to bo con¬ 
tracted. If the parties do not refer to the same things 
in the same sense, the transaction is simply one of 
proposals and counter proposals. Pollock’s Principles 
of Contract, chap. 1; Bishop on Contracts, chap. 14; 
1st Parsons. Contracts, h. 2. ch. 2, sec. 21.” 


Idle case of ('anirron rs. ]\’ri</ht, 21 App. Div., 395. is 
particularly illuminating as the facts are very similar to 
those in the case under consideration. There, after nego¬ 
tiations in reference to the sale of certain stock in which the 
seller had refused to give any option but had offered to sell 
at 33 cents on the dollar, subject to the right to sell to other 
parties, the proposed buyer sent, this telegram: ‘'I accept 
offer; 33 for all your stock; draw three days' sight draft 
with stock attached.” The construction of this telegram, as 
to whether it constituted an acceptance or was so qualified 
as to constitute a counter offer, was the turning point of 
the case, and the court held that the provision with respect 
to the time and method of payment prevented the telegram 
from being an unqualified acceptance and constituted a 
counter offer, saving: 


“It is clear that this (the above quoted telegram) 
was not an absolute acceptance of defendant’s offer, 
but was an acceptance with a condition attached as 
to the method of payment.” 


In Clark rs. Harr, «S5 Wis., I>55. the court said: 

“If the acceptance is not the exact thing of the 
offer, or if it is accompanied by any conditions, qual¬ 
ifications or reservations, however slight, in time, or 
otherwise, no contract is made.” Citing Bishop on 
Contracts, sec. 321. 


See also the following cases as illustrations of the strictness 
with which the courts have applied the rules of offer and 
acceptance: Darby rs. James, 100 Fed.. 224; Barrow rs. 
Mexican Central Railway (X. A.). 1< L. R. A.. 359; John- 
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son vs. Fairmont Mills, 179 Fed., 74; Cellar vs. Brown, 141 
Fed., 76*2; Baird vs. Pratt, 148 Fed., 26; N. W. Iron Co. vs. 
Meade, 21 Wis., 480; Bayen vs. Ilart, 101 Fed., 381; 
Appleton vs. Johnson, L. K., 9 Cp., 158; Virginia Hot 
Springs Co. vs. Harrison (Va.), 25 S. E., 888; Cady vs. 
Straus, 97 Va., 701. 

Bearing in mind these well-established principles and ap¬ 
plying them to the facts before us, it is easy to perceive that 
plaintiff fails to make out a binding contract between the 
parties, and it must not he forgotten that the burden of 
establishing the ayyveyatio inentium is ou the plaintiff. 

Now Collins' telegram is, “with the time concession can 
close immediately/' and Rankin replies, “Your proposition 
accepted. Payment first half must be made tomorrow 
W ednesday. This is not an absolute acceptance. Here is 
a qualification on Rankin’s part —“Payment must be made 
tomorrow Wednesday "—a new term to which Collins had to 
agree to before there could be a contract, hut to which he 
never did agree. You cannot distort from this record any 
agreement by Collins to this qualification either in word or 
act. Nothing could indicate more clearly that there never 
was a meeting of the minds of both of the parties with re¬ 
spect to this term than the next telegram from Collins where 
he says that the people interested with him want the scrip 
in bank in Helena before they make any payment (Rec., 
16), and it must be remembered that this telegram was sent 
while both parties were doing their level best to get together 
on the transaction. If all the rest of plaintiff’s argument 
were sound, it must fail to convince, inevitably, when it 
reaches the question of the “payment on Wednesday.’’ In 
order to bridge this space, plaintiff endeavors to argue that 
Collins meant that he would make a payment in Washington 
on Wednesday when he sent this telegram on the 11th. But 
for the court to hold this would be for them to frame a con¬ 
tract for the parties hv inference and conjecture, and not to 
find it as a definite fact from the record. It must be certain 
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that both agreed to one and the same set of terms—that both 
understood the words used in exactly the same sense. If 
there is any doubt, any ambiguity, then the court cannot 
hold that there was a meeting of the minds. When you in¬ 
troduce uncertainty into negotiations, the contract vanishes. 

One cannot read the correspondence of these parties 
through without being convinced that there was never any¬ 
thing more than a mere willingness to treat—incomplete 
negotiations—an effort on the part of both “to get to¬ 
gether’'—to agree upon a certain set of terms, but an inef¬ 
fectual effort which never ripened into a contract. As said 
by Judge Severens in Klinehaus rs. Jones, mpru, we are 
not at liberty to speculate upon the question whether some 
stipulation which we might think of minor importance, or 
some variation which we might think would not have in¬ 
fluenced the parties in making the contract, can l>e dispensed 
with and the parties held in disregard of them. It is not for 
us to say whether Collins would have agreed to make pay¬ 
ment in Washington on Wednesday, though every indica¬ 
tion is that he would not. Certain it is that he never said so. 

Here was a telegram with a condition requiring the pay¬ 
ment of $ lob.000 cash and the assumption of $156,000 more 
of indebtedness on the very next day, at Washington, 2,000 
and more miles from the place where the defendant then 
was. And plaintiff says that defendant offered to do this 
tjcavt thing because in the course of long negotiations the 
defendant had wired him that with the time concession he 
could close immediately. 

What the court must find before it can hold a contract 
here is certainty of agreement, and this it cannot do from 
the record. Plaintiff would have the court adopt his fabric 
of inferences to establish a contract. He infers payment 
was to be made on delivery. He infers Collins agreed to de¬ 
liver in Washington. He infers the time extension to be six 
months. He infers Collins meant “will close,” when he said 
“can close.” He infers that Collins agreed to make pay¬ 
ment of one-half on Wednesday, when he never said so. 
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So that we say that this telegram of April 12, although it 
purported to accept, introduced a qualifying term into the 
contract that the record shows Collins never agreed to, and 
the court below properly found from this that there was no 
contract. 

We do not think appellant can be serious in his contention 
that the telegrams subsequent to the one of April 12th made 
<»ut a contract l>etween the parties. On this subject it seems 
sufficient to say that the last telegram from Rankin to Collins 
before Collins called the negotiations off (No. 32, Rec., 17), 
says: 

“April 14tii. 

“Jeremiaii Collins, 

“ Helena, Montana: 

“Wired J( >nes this morning. lie answers Copeland 
has wired ( nion Rank. If answer satisfactory will 
forward scrip. 

“John M. Rankin.” 

Clearly there was no agreement at the time Collins tele¬ 
graphed that he refused to go further with the negotiations. 


III. 

No Performance. 

Defendant's third contention treats the whole matter in 
a different light. It is this: That, if there were an offer 
here on Collins’ part, it was the offer of a promise for an act, 
an offer contemplating a unilateral contract, an offer which 
could only he turned into a binding contract by a perform¬ 
ance in exact accordance with the terms of the offer. An 
offer which never became a contract because it was not so 
performed. 

Now. assuming for the purposes of argument, that there 
was an offer on Collins’ part, it was this: “I promise to take 
this scrip in consideration of your (Rankin) getting from 
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the Santa Fe Company an agreement to extend the time for 
delivery’ of the remaining one-half of the scrip for six 
months, and tendering this agreement to me.” Collins did 
not say he would take this scrip in consideration of Rankin''* 
promise to get this extension, hut in consideration of 
Rankin’s doing that very act and tendering to him. when 
he tendered this scrip, a binding agreement from the com¬ 
pany to grant that extension. 

The law allows all parties to contract on such terms .is 
seem best to them, so long as their contracts are lawful. 
Collins had a right to make such terms as be saw fit upon 
which to base a contract with Rankin. Collins did not want 
Rankins’ promise that he would do this thing. What he 
wanted was a binding agreement from theRailroadCompany 
that he could exhibit to those associated with him to show 
that the Santa Fe Company would make their delivery of the 
second half in six months. It can readily be seen what an 
important thing this was in Collins’ mind. 11 is whole 
scheme of financing the deal with those associated with him 
depended upon this very thing. If Collins’ offer had con¬ 
templated an acceptance by Rankins’ promise to perform, 
this would have been a bilateral contract, the consideration 
of which would be a promise for a promise, and. of course, 
a binding contract would be made upon an unconditional 
acceptance and promise to perform, but this was not the situ¬ 
ation, this was not what Collins wanted, not what he offered. 

Upon this question appellant says (Appellant’s Brief, p. 

17) : 

“In the first place, when Collins on April 11th 
telegraphed Rankin his proposition that he could 
close the deal immediately with the time concession 
and Rankin accepted that proposition, the agreement 
with respect to extension of time was completed. 
The situation between the parties then was that if for 
any reason the time concession should thereafter fail 
Collins would have his right of action against Rankin 
for breach of the contract between them.” 
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This would constitute a bilateral contract, nothing more 
than a promise for a promise, and this was not the basis of 
Collins’ offer. Collins says in his letter to Rankin of April 
8 (No. 17, Rec., 14), after stating that his bank offered to 
finance the deal if better terms could be secured: ‘T suppose 
the Company would not agree to such a proposition, but if 
they did I am sure we can get away with it.” And again, 
in his telegram on April 10 (No. 19. Rec., 14) : “Expect 
perfect financial arrangement by fifteenth other payments 
May twenty and July one yet the extension." And, Rankin, 
in his reply, says, speaking of the extension, “I will make 
hard tight for six months’ time.” And again (No. 22, Rec.. 
lfi), “I am acting under definite instructions and at same 
time trying to help you land entire deal.” Collins says (No. 
25, Rec., 16), “Also send agreement as to second lot delivery 
six months.” 

It is needless to argue that Collins could not be trapped 
into a contract by Rankin’s statement that he promised to 
get an agreement, when Collins’ offer on his part contem¬ 
plated no such method of acceptance. 

In Richardson vs. Hardwick , 106 l . S., 252; 27 L. Ed.. 
145. the Supreme Court says: 

“In unilateral contracts' it is only where the de¬ 
fendant has had the l>enefit of the consideration for 
which he bargained that he can be held bound. 
Jones vs. Robinson, 17 L. J. Exch., 36; Mills vs. 
Black all, 11 Q. B., 358; Morton vs. Burn, 7 Ad. A 
El., 23 ; Kennaway vs. Treleavan. 5 Mees. A W., 501.” 

Now. let us see whether or not Rankin performed this act 
in accordance with the understanding of the offer so as to 
make a binding contract, and so as to give Collins the benefit 
of the consideration for which he bargained. The whole 
correspondence between the parties shows that Collins had 
other parties interested with him in carrying out this trans¬ 
action. and that chief among the difficulties which beset him 
at the end was the time for the delivery of the second half of 
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the scrip. He had wired Rankin on several occasions that 
he thought he could perfect his financial arrangements pro¬ 
vided Rankin could get from the company an agreement to 
.deliver the last half in six months. As soon as he was ad¬ 
vised of this fact he could perfect his financial arrangement 
and thus he enabled to conclude the transaction. This is 
indicated conclusively by Collins telegram of April 11. where 
he says, with time concession ran close. Collins’ telegram 
of April 13 (No. 2f>) says to send agreement as to second 
lot. delivery six months, and subsequently in his efforts to 
bring the negotiations to a close he modifies this bv saving 
that a letter from Britton A' Gray will suffice as to six month-* 
time for second lot. 

Neither of these things was ever done by Rankin. Mr. 
Britton testifies that he authorized Rankin to say that exten¬ 
sion would be granted and that he penciled off the telegram 
of April 12 (No. 24). but this telegram does not show any 
agreement on the part of the Company, nor any agreement 
on the part of Britton A Gray. It does not even convey to 
Collins’ mind information that the rompan;/ uoiilri agree to 
such an extension, and the subsequent telegrams from 
Rankin absolutely negative any such idea. For instance, 
he says in his telegram (No. 26) in reply to Collins* request 
to send agreement as to second lot. delivery six month*. 
“Assured smooth sailing after first payment.” And. in re¬ 
ply to Collins* telegram (No. 27) that a letter from Britton 
A' Gray would suffice as to the six months’ extension, “Can 
assure you satisfactory future treatment and am speaking 
advisedly.** Nor up until the time when Collins terminated 
the negotiations had there been the faintest suggestion to 
him that the company would execute an agreement for a 
delivery of the second lot in six months, save by these vague 
and nebulous assurances by Rankin, and indeed these would 
have the opposite effect, because Collins would have a right 
to assume that if Rankin had gotten or could get an agree¬ 
ment from the company as to this six months’ delivery, he 
would have said so in plain and unequivocal terms. Here 
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was Collins with his associates waiting to perfect their finan¬ 
cial arrangements when they were advised that the Santa Fe 
Company had executed an agreement for the six months’ 
extension (with the time concession can close immediately), 
and they never were so advised. Rankin at no time fur¬ 
nished Collins with anv satisfactory assurance that the Rail- 
road Company would make the extension, without which 
from the very beginning Collins had refused to contract. 
The transaction utterly fails to show any performance by 
Rankin in accordance with the terms and understanding of 
Collins’ offer, and accordingly there never was any contract 
between them. 

Cor any one or all of the foregoing reasons assigned it is re¬ 
spectfully submitted that there was no contract between the 
parties and that the decision of the court below should be 
affirmed. 

CHAS. A. DOUGLAS. 
GIBBS L. BAKER. 
THOMAS RUFFIN. 
HUGH II. OBEAR. 

Attorneys for Appellee. 
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January Term, 1913. 


No. 2471. 


John M. Rankin, Appellant, 
vs. 

Jeremiah Collins, Appellee. 


SUPPLEMENTAL BRIEF FOR APPELLANT. 


The Court is respectfully asked to allow this supplemental 
brief for appellant to be filed, and tp consider the same, a 
copy having been furnished counsel for appellee on Friday, 
February 28, 1913. 


ARGUMENT. 

I. 

It is a recognized legal principle that when a contract is in 
writing, the language used and considered by a court should 
be interpreted in the light of all the circumstances surround¬ 
ing the parties at the time the contract is made, and that 
these circumstances become known to the court through oral 
or written testimony offered and considered. 
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The record in this case discloses clearly and conclusively 
that from the beginning of the interviews and conversations 
in Washington City, between plaintiff and defendant, re¬ 
garding the sale and purchase of the land scrip involved in 
this transaction, and continuing through all the telegrams, 
letters and communications between the parties after the 
defendant went West, there was full accord between the 
parties as to the price to be paid for the scrip, namely, 
$12.00 per acre, and this continued until Collins offered 25 
cents per acre additional, commission to Rankin, if he would 
secure the time concession desired, namely, six months, and 
which offer was accepted. 

The record further develops that there was accord as to 
the place where payment was to be made, namely, at the 
American Security & Trust Company, Washington, D. C. 
The telegrams between the parties prior to the telegram of 
April 11, 1910. sent by Collins to Rankin, and the propo¬ 
sition therein accepted bv Rankin in telegram of April 12, 
1910 (Rec., pp. 15, 16), are conclusive on this proposition, 
and it was only after these two telegrams that an effort 
was made by defendant to change this provision of the con¬ 
tract made between the parties. Then it was. and only then, 
that defendant asked that the scrip be forwarded to the 
bank in Helena, where the money to meet the first payment 
had been deposited. The telegram of April 13th, No. 25 
(Rec., p. 16), covers this proposition, and its language is 
clear and interesting: 

“Money in Union Bank and Trust Companv, Hele¬ 
na. Have scrip forwarded this bank. Payment imme¬ 
diately on receipt. Also send agreement as to second 
lot, delivery six months. American Security can wire 
Union Bank about the money. People interested with 
me want scrip in bank here before payment. Hope this 
arrangement will be acceptable. Certainly not unrea¬ 
sonable. Has been hard pull, and am gratified with re¬ 
sult, your account well as mine.” 
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This telegram was addressed to Mr. Rankin and signed 
by Mr. Collins. This change of place of payment made 
after the proposition of defendant and acceptance by plain¬ 
tiff was based upon the demands of the Western people who 
furnished a portion or all of the money to be used in pay¬ 
ment for the scrip. 

Again, in letter of April 18, 1910, written by the Collins 
Land Company, per Jeremiah Collins, the defendant (Rec., 
p. 20) is this statement: 

“There was also a difference as to where the money 
should be paid, our banker desiring that payment 
should be made on receipt of the scrip with draft at¬ 
tached.” 

This difference did not arise until after the contract had 
been made, but the fact that this change was made after 
the entering into the contract, becomes more distinct when 
we read the telegram of April 14, 1910 (Rec., pp. 16, 17), 
sent by Mr. Collins to Mr. Rankin: 

“* * * Did not get all money in bank until three 

o’clock, and then immediately wired. Requirement 
scrip be sent our bank natural for people advancing 
money who do not fully understand. Would not per¬ 
sonally insist. Do not let this slight variation defeat 
deal. Union Bank and Trust Company will confirm 
money is available. Letter from Britton and Gray will 
suffice as to six months time second lot.” 

What does the defendant mean by the words “Do not let 
this slight variation defeat deal”? Variation from what? 
The answer, we submit, is variation from the terms of the 
contract and agreement; a variation made necessary, evi¬ 
dently, from the refusal of the parties who furnished the 
money to allow the defendant to stand by the contract that 
had been entered into. 
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II. 

The question as to whether there was an agreement of 
minds as to what the “time concession” meant is clearly pre¬ 
sented in the brief filed, and attention is simply called again 
to the letter of April 18th above referred to (Rec., p. 20), 
where Mr. Collins says: 

“There was a question of securing time on part of 
the money, which seems to hare been finally decided 
upon, but we never got anything very definite on the 
subject.” 

So here is seemingly an admission by the defendant that 
the minds had met on the question of time concession, and 
in the telegram of April 14th, sent by Collins to Rankin 
(Rec., pp. 16, 17), defendant says: 

“Letter from Britton and Gray will suffice as to six 
months time second lot.” 

and the record shows that Britton and Gray had the author¬ 
ity, and were ready to write such a letter. The defendant, 
however, himself shows that he was satisfied on that propo¬ 
sition. 

Again, quoting from this letter: 

“We had the funds in the bank to pay for one-half 
the scrip, and arrangements perfected to make the final 
payment within the time agreed upon , but when we 
discovered what was going on we naturally dropped the 
matter.” 

If the minds of these parties had met upon the proposi¬ 
tion concerning the time agreed upon, had these minds not 
met also on every other point necessary to make a com¬ 
pleted proposition and acceptance of same? This letter 
shows clearly that the matter was dropped, not because a 
contract had not been made, not because there was not an 


5 


understanding that the first half of the money must be paid 
immediately, but simply because the backers of Mr. Collins, 
when they learned the original price paid for this scrip by 
Mr. Rankin to the railroad company, thought he was mak¬ 
ing too much money out of it, and doubtless believed that 
if the contract between the defendant Collins and Rankin 
was broken, they could buy the scrip for less than $12.25 
per acre, the amount under the contract to go to Rankin. 
At any rate, we find the telegram of April 14th (Rec., p. 
17) in which Collins says to Rankin that he won't go fur¬ 
ther on that basis in the matter, and on April 18th, four days 
later, we find him trying to buy direct from the railroad 
company through its land commissioner, Mr. Jones, 5,000 
acres of this same scrip. 

It seems reasonably certain that if Mr. Collins had been 
acting for himself alone, the contract as made would have 
been carried out, but he was subject to a higher power, 
namely, the gentlemen advancing the money, and they were 
without legal liability for the violation of the Rankin-Col- 
lins contract. 

III. 

Authorities Cited in Support of tiie Propositions Ad¬ 
vanced in Original and Supplemental Briefs. 

Cleve vs. Beaumont, 1 DeG. & S. M., 397; 

Neufville vs. Stewart, 1 Hill Chancery (S. C.), 111 : 

Alford vs. Wilson, 20 Fed. Rep., 96; 

Schonberg vs. Cheney, 3 Hun., 677; 

Postal Co. vs. Louisville Co., 136 Ky., at page 853; 

Anson on Contracts, page 52, note. 

Respectfully submitted, 

John W. Yerkes, 
Attorney for Appellant. 


Charles L. Frailey, 
Of Counsel. 



